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CERTIFICATION 

CELA 

I, Shawn Woodhead Werth, Secretary and Clerk of the Federal Election 

Commission, do hereby certify that on June 07, 2011, the Commission decided 

. by a vote of 6-0 to take the followjng actions in MUR 640_7: 

1. Find no reason to believe that the Senate Conservatives Fund and 
Barry Wynn, in his official capaeity as, treasurer, violated 
2 U.S.C. § 441a(a)(2). 

2. Find no reason to believe that Buck for Colorado and Kenneth Salazar, 
in his official capacity as treasurer, violated 2 U.S.C. § 441a(f). 

3. Find no reason to believe that Senator James DeMint violated the Act. 

4. Find no reason to beliove that Kenneth R. Buck violated the Act. 

5. Approve th.e Factual and Legal Analyses, as recQmmended in the First 
General Counsel's Report dated April28, 2011. 

·6. Close the file. 

7. Approve the appropriate letters. 



.. . 
Federal Election Commission .-:". 
MUR6407 
June 7, 2011 

Commissioners Bauerly, Hunter, McGahn II, Petersen, Walther, and 

Weintraub voted affirmatively for the decision. 

Attest: 

· Cfu i3t 3011 
Dae 

~~!/::t1tf<1U 
Secretary and Clerk of the Commission 
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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

CERTIFIED MAIL 
RETURN. RECEIPT REQUESTED 

Via Pacslmile alld First Ca MaR 
Fax (303) 623-2443 
Tel (303) 623-4762 

PatWaak 
Colorado Democratic Party 
777 Santa Fe Drive 
Denver, CO 80204 

JUN -920ft 

RE: MUR6407 
Senate Conservatives Fund, et al. 

Dear Ms. Waak: 

. On June 7, 2011, the Federal Election Commission reviewed the allegations in your 
complaint dated October 25, 2010, and found that on the basis of the infonnation provided in 
your complaint, and infonnation provided by the respondents, there is no reason to believe 
Senate Conservatives Fund and Barry Wynn, in his official capacity as treasurer, violated 
2 U.S.C. § 441a(a)(2), or that Buck for Colorado and Kenneth Salazar, in his official capacity as 
treasurer, violated 2 U.S.C. § 44la(f), provisions of the Federal Election Can1paign Act of 1971, 
as amended ("the Act''). The Commission also found that there is no re~on to believe Senator 
James DeMint Of Keuneth R. Buck violated the Act In this matter. Accordingly, on June 7, 2011, 
the Commission closed the file i:c this matter. 

Docwnents related to the c-.ase will be .placed on the public record within 3.0 days. See 
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 
68 Fed. Reg. 70A26 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General 
Counsel's Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and 
Legal Analyses, which more fully explain the Commission's findings, are enclosed. 



Pat Waak, Colorado Democratic Party 
MUR6407 
Pagel of2 

--

The Act allows a complainant to seek judicial review of the Commission's dismissal of 
this action. See 2 U.S.C. § 437g(a)(8). If you have any questions, please contact Thomas J. 
Andersen, the attorney assigned to this matter, at (202) 694-1650. 

Enclosures 
Factual and Legal Analyses (2) 

Sincerely, 

Christopher Hughey 
Acting General Counsel 

~~ 
BY: Peter G. Blumberg 

Assistant General Counsel 
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FEDERAL ELECTION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 

RESPONDENTS: Senate Conservatives Fund and Barry Wynn, 
in his official capacity as 1reas11mr 

Senator JL-nes DeMint 

I. INTRODUCTION 

MUR6407 

10 This matter was generated by a complaint filed with the Federal Election Commission by 

11 Pat Waak, alleging 'liolations of the Federal Election Campaign Act of 1971, as amended ("the 

12 Act''), by 6anate Conservatives Fund and Barry Wy~ in Bis official capacity as treasurer, and 

13 Senator James Dc-.Mint. 

14 II. FACTUALANDLEGALANALYSIS 

15 This matter involves alleged coordination between, on the one hand, the Senate 

16 Conservatives Fund ("Fund'') and Senator James DeMint, and on the other, Buck for Colorado 

17 ("Buck Committee") and Kenneth R. Buck, a candidate for U.S. Senator from Colorado in 2010. 

18 The complaint alleges that the Fund, a leadership PAC ofDeMint's, made large disbursements 

19 reported as independent expenditures in support of Buck around the same time that DeMint had 

20 endorsed Buck and was campaigning with him. The complaint also notes that the Fund sent 

21 fundraislf18 letters to solicit contributions for Buck amd transferred hundreds ofthousahds of 

22 dollDrB to~ Buck in emmarked COldlibuti;ons. The complaint alleges 1'h.at, tmder theso 

23 circUillstances, the reported expenditures appe.'r to have heeD. coordinated. In response, the 

24 Respondents argue that there was no coordination because there are no facts that satisfy the 

25 conduct standard of the Commission's regulations. Upon review of the complaint, responses, 

26 and other available information, there appears to be no basis for concluding that the Buck 
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Factual & Legal Analysis 
MUil6407 (Senate Conservatives Fund) 
Page2ofB· 

Committee coordinated with the Fund regarding the disbursements reported by the Fund as 

independent expenditures. 

A. Faetual Baekground 

The Fund registered with the Commission as a non-connected PAC in April 2008, listing 

DeMint as a "Leadership PAC Sponsor."1 The Fund's website states that it is "chaired by U.S. Sen. 

Jim DeMint (R-South CL"''llna)" and "dedicated to electing strong conser-~tives to the United States 

Seaate·." http://senateoonservatives.com/sitelabo111t. :s,etween Juo.c 5, 2010, ad Octoill_ao 27,2010, 

the Fund reported approximately $440,000 in indapendent expenditures in suppolt af Buck, with 

about 60010 of tbat amount consisting of media advertising/placement and the remainder consisting 

mainly of email list rentaVusage.2 Based on the Fund's independent expenditure reporting and a 

search of publicly available sources, it appears that the Fund's advertisements pertaining to the 2010 

Colorado·Senate race consisted of(l) a 60-second radio ad in mid-July 2010, (2) a 30-second 

television ad broadcast in early October 2010, and (3) two disbursements for "web ads" in August 

and October 2010. The radio ad promoted Buck's positions on illegal immigration, taxes, and 

federal spending, concluding with the following statements: "lfthose are your values, vote for Ken 

Buek in the Republican Ser.ate Primary. For more infonnatlon, go to senateconservativea.cmn." 

http,://se.nateoaoscrvatives.comlsite/post/283/scf-lauo.eheo-radio-ad-in-coloraao. The televisi1cm ad 

criticized the votes of Buck's oppoaent, Senator Michael Bennett, on govemment spe..wuling and . 

h~.alth care bills. concluding with the follo~ statement: "Michael Bennett. He's already been in 

1 The Statement of Organization lists MINT PAC, another federally registered leadership PAC sponsoled by 
DeMint, as an affiliated commiltee. MINT PAC's filings with the Commission do not show any contributious, 
expenditures, or other disbursements in connection with Buck's campaign. 

2 The Fund reported independent expenditures in 2010 in support of several other Senate candidates, including over 
$100,000 on each of six candidates. The Fund also disclosed $10,000 in direct contributions to the Buck Committee 
in 2010, exllausting its lim.it for the priumy and general elections. 2 U.S.C. § 44la(aX2)(A). 



q: 
Q) 
e) 
q 
CJ) 
N 
~ 
q' 
G) 

""' ..... 

Factual & Legal Analysis 
MUR 6407 (SeDate Conservatives Fund) 
Page3of8 

1 Washington too long." http:l/senateconservatives.com/sitelpost/342/scf-launches-ad-targeting-

2 bennet-in-colorado. 
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The complaint bases its coordination allegations on these facts: ( 1) DeMint endorsed Buck 

in April 201 0; (2) since endorsing Buck, DeMint has actively campaigned with him, including a 

July 8, 2010, visit to Denver, Colorado, to ''talk to Buck and then join him at a campaign event to 

speak on his behalf;" (3) the July 8 event occurred during the Fund's "spending spree" c,n behalf of 

Buck that inclu.deci a $29,500 "independent" expenditure· on lune 29, 2010, for a "Buck Email List" 

and a $37,750 "indepenSellt" expenditure m1 July 16,2010, for Buck rafJo spots;3 (4) a few weeks 

later, the Fund paid for a $55,1 SO ''media buy to suppo..-t Buck" (reported as an independent 

expenditure for "Radio Placement"); (5) the Fund sent out emails soliciting funds for Buck's 

campaign "[r]ight before and right after DeMint and Buck campaigned together;" and (6) the Fund 

transfe~ $235,769 in earmarke~ contributions to the Buck campaign by the end of A~gust 2010. 

Complaint at 2-4. 

The complaint cites several publicly available sources to support its allegations, focusing on 

a statement reportedly made by DeMint regarding the Fund's independent expenditures: "He [Buck] 

can't know what I'm doing [and] I don't know what they'n: [t.ltc Buck campaign] doing ex~ what 

I find ODt on their website." Manu Raju, DeMint PAC.ftlls primary coffers, POLrriCO, Aug. IV, 

2010 ("PoLmco article"). 18e complaint alleges that, in fact, DeMint knew what Buck was doing 

"because he was there in Denver doing it with him." Complaint at 4. The article states that Budt 

and DeMint "said they have had no conversations about DeMint's financial investment in the race, 

denying there was any discussion about the [radio] ad buy." POLITICO article. DeMint also 

reportedly stated that "he's doing everything lawfully and that he's got ~legal people all over this'" 

3 It is not clear how the complainant arrived at the $37,750 figure; the Fund disclosed a $30,065 expenditure on 
July 16, 2010, for "Buck-Radio Placement," but reported nu other related disbursements on or arouncl that date. 



1 

2 

3 

4 

s 

"' 6 
0') 

C) 7 
·IIQ' 
~ 8 N 
q' .. 9 
0 
""' 10 ..... 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Factual & Legal_ Analysis 
MUR. 6407 {Sdtc Conservatives Fund) 
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to ensure that the Fund operates in compliance with federal law, and a spokesman for Buck 

reportedly stated that the radio ad "is something we learned about when it was aired." I d. 

. Another article cited in the complaint contains several quotes from DeMint and Buck from 

their _speeches at the July 8, 2010, campaign event, none of which reference any independent 

expenditures or communications planned by the Fund. Joseph Boven, "DeMint joins Buck in 

bucking Republican establishment Clllldidates," COLORADO INDEPENDENT, July 9, 2010.4 

Regmtting DeMint' I fundraising emails ( cop~ies of which are included in a blog olted in .the 

comp~t}, two of them focus solely on BD£k's can1paiga and sefu:it enn1ributians to Buck tinrough 

the Fund's. website, and one mentions seveml Senate candidates being supported by the Fund 

"[t]ruvugh direct contributions, independent expenditure campaigns, and campaign donation 

bundling efforts." http://www.desertconservative.com. The emails do not describe the Fund's 

independent expeDditure plans or contain any facts suggesting any contacts between DeMint and the 

Fund,:on the one hand, and Buck and the Buck Committee, on the other. 

In response to the complaint, the Fund contends that "an appearance or even more than 

one ajJpearance" by Senator DeMint at a Buck campaign event "does not come close" to 

satisfYing the conduct prong of the Commission's regulations. F1md Response at 1. The Fund 

states that its cammunicatiJms (1) were not made at the ''requost or suggestion" of the Bm:k 

campaign; (2) were DJ:tt created, produced, or distributed at the Fund's suggestion :with the 

"asseni" of Buck or his campaign; (3) were not made with the "material involvement" of Buck or 

his campaign and that all material information was based upon and obtained from publicly 

available sources; and (4) were not based upon "substantial discussions" with Buck or his 

____ ..., ____ . 
4 Video recordings of both speeches are available on YouTube. See 
http://www.youtube.com/watch?v=da77fNEs2Ho {DeMint speech);· 
http:/lwww.youtube.com/watch?v-tBjjbEJciFM&feat'.ue=related {Buck !J*Ch). 
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i campaign /d. at 1-2. Also, there were no common vendors or independent contractors between 

2 the Fund and the Buck campaign, and the Fund did not republish, distribute, or disseminate 

3 materials from the Buck campaign. ld. at 2. 
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Buck and the Buck Committee similarly deny that they coordinated the expenditures at 

issue with the Fund. The response inciudes affidavits from Buck and the ~uck Committee's 

treasmer Ken Salazar, who has served as treasurer since April2009. Bcth individuals state that 

they "did not cooperate with, consuit with, aot iu concert with, request, or suggest that'' DeMint 

or the Fund make ony public communications supporting Buok's candicbk.~, and that no pemon 

acting on behalf of Buck or th& Buck Committee "cooperated with, consulted witll. acted in 

concert wi~ requested, or suggested that" DeMint or the Fund make any public communications 

supporting Buck's candidacy. Attachments to Buck Committee Response. 

The Buck Committee asserts that the complaint's interpretation of the law ''would require -~ 

the Commission to exceed its statutory authority by treating any payment as [a coordinated] 

expenditure merely because the person making the expenditure has a close relationship with the 

candidate." Buck Committee Response at 2. The response concludes that it is improper for the 

Commission to open an investigation -when the only facts coldained in the coptplaint am 

evidence of lawful and constitutionally protllcted behavior." ld. at 3. 

B. Legal Aaalysil 

The central issue in. this matter is whether adveiti&anents paid for by the Fund in support of 

candidate. Kenneth Buck were, in fact, independent expenditures, as reported, or whether they were 

coordinated with the Buck Committee. The complaint alleges that because DeMint and Buck were 

actively campaigning together in Colorado during Buck's candidacy, and in light of other campaign 

assistance provided by DeMint and the Fund (e.g., fundraising emails from DeMint; forwarding of 
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1 earmarked contributions), the disbursements in support of Buck reported by the Fund as independent 

2 expenditures must have been coordinated. 
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The Act provides that no multicandidate committee shall make contributions to any 

caDdidate and his or her authorized political committee with respect to any election for Federal 

office, which, in the aggregate, exceed $5,000. 2 U.S.C. § 441a(a)(2)(A). The Act provides that 

an ~diture made by-my person "in cooperation, consultation, or concert, with, or at the 

retp~=t or sm..mestion of," a candidm11 or his mltborized CCJmmitb:e or agc:ot iu a euutributiOXJl to 

the candidate. See 2 U.S.C. § 441a(a)(7)(B)(i); 11 C.F.R. § 109.20(a). 

A communication is coordinated with a candidate, an authorized committee, a political 

party committee, or an agent of any of the foregoing when the communication is (1) paid for, in 

whole or part by a person other than that candidate, authorized committee, or political party 

committee; (2) satisfies at least one of the content standards5 described in·ll C.F.R. § 109.2l(c); 

and (3) satisfies at least one ofthe conduct standards described in 11 C.F.R. § 109.21(d). 

11 C.F.R~ § 109.2l(a)(l)- (3). In contrast, an independent expenditure is an expenditure by a 

person for a communication expressly advocating the election or defeat of a clearly identified 

candidate that is not made:: in cooperation, coll!IUltation, or aencert with, or at the request or 

suguesiion of a cmdidate, a candidate's authorized committee, ar their 111pi8, or a poiitietd party 

commitme or its agems. 2 U.S.C. § 431(17); 11 C.F.R. § 100.16. 

In this matter, the fust prong of the coordinated communication test is satisfied because the 

Fund is a third-party payor. The second prong of the test, the content standard, appears to be 

5 The Commission receu.tly revised the content standard in 11 C.F.R. § 109.2l(c) in respmse to the D.C. Circuit's 
decision in Shays "· FEC, 528 F.3d 914 (D.C. Cir. 2008). The Commission added a new standard to the content 
prong ofthe coordinated communiCIBiions rule. 11 C.F.R. § 1092l(cX5) covors commUDicatioos drat u-:e the 
functional equivalent of express advocacy. See Expltl1Ullion tmd Jv.rtijicationfor Coordillllled Commrurications, 
75 Fed. Reg. 55947 (September IS, 2010). The effective date ofthe new content standard is December 1, 2010, 
after the events at issue in this matter. The new standard would not change the analysis in this Report. 
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1 satisfied in two ways: (1) the text of the radio ad contains "magic words" express advocacy (''Vote 

2 for Ken Buck''), see 11 C.F.R. §§ 100.22(a) and 109.21(c)(3), and (2) the ad clearly. identified Buck 

3 and ap~ to have been broadcast in Colorado starting in mid-July 2010, well within 90 days of the 

4 August 10, 2010, primaiy election. See 11 C.F.R.. § 109.21(c}(4Xi). Thus, whether or not the 

S Fund's communications were independent expenditures or coordinated communications hinges on 

6 an analysis of the conduct prong of the test 

7 ~e oonduct pro11g may be mtisfied when, inter alia, ( 1) a communication is created, 

8 produced, or distributed at tho request or suggestion of the candidate or his or her authorized 

9 committee, or at the suggestion of the person paying for the communication, and the candidate or his 

1 0 or her _committee assents to that suggestion; (2) the candidate or his or her authorized committee is 

11 materially involved in certain decisions regarding the conununication; or (3) the communication is 

12 created, produced, or distributed after orie or more substantial discussions about the communication 

13 between the candidate and his or her authorized committee and the payor or his or her agents. 

14 11 C.F.R.. § 109.2l(d}(t)-(3). 

1 S B~ed on a review of the available information, including the complaint and publicly 

16 available sources, it appears that DeMint appeared with Buck only once during the period at issue, at 

17 a July 8, 2010, campaign event in Denver. DeMint and Buck both gave speDChes at the eveJlt that 

18 were ~rded and made publicly av-ailable; however, t.ltere io no indication that the two mea .or their 

19 staffs di~ussed public communications planned by the Fund al that time or 8.DJ' other time. 

20 Specifically, there is no allegation or information linking DeMint's appearance with Buck to the 

21 Fund's public communications, such as statements by Buck that requested or suggested that the 

22 Fund run advertisements on his behalf, or infonnation indicating that Buck assented to the Fund's 

23 suggestion that it create, produce, or distribute ads in support of his campaign. In fact, the only 
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reference to the Fund's expenditUres in support of Buclc appeared to be in a fundraising email in 

which DeMint discussed the Fund's independent expenditure campaigns in support of several 

candidates for U.S. Senate. However, there is no information in the email, or any other available 

document or source, suggesting that DeMint or the Fund coordinated the expenditures at issue with 

Buck or his campaign. Moreover, the responses, which include affidavits by Buck and his campaign 

treasurer, deny that 8ll1 of the conduet prongs were satisfied or that the Buck Conunittee cooperated 

wltit, coa:mltlld with, aeted in concert with, ~~r requested or suggested ~tbat DeMint or the Fund IDCilae 

any p~blic oomBlllllications supporting Buck's candidacy. 

~ven the Respondents' denials, the speculative nature of the complaint, and the absence 

of any other infonnation suggesting coordination, the conduct prong of the coordinated 

communications regulations has not been met, thus, there appears to be no resulting violation of 

the A~. Therefore, there is no reason to believe-·that the Senate Conservatives Fund and Barry 

Wynn, in_ his official capacity a8 treasurer, violated 2 U.S.C. § 44la(a)(2), or that Senator James 

14 DeMint violated the Act. 
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FEDERAL ELECTION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 

RESPONDENTS: . Buck for Colorado and Kenneth Salazar, 
in his official capacity as treasurer 

Kenneth R. Buck 

I. INTRODUCTION 

MUR6407 

10 This matter was generated by a complaint filed with the Federal Election Commission by 

11 Pat W~ alleging violations ofthe Federal Election Campaign Act of 1971, as amended ("thh 

12 Act"), by Buck for Colorado and Keaneth Solazar, in his official cap2city as treasurer, and 

13 Kenneth R. Buck. 

14 D. FACfUALANDLEGALANALYSIS 

1 S This matter involves alleged coordination between, on the one hand, the Senate 

16 Conservatives Fund ("Fund") and Senator James DeMint, and on the other, Buck for Colorado 

17 (''Buck Committee") and Kenneth R. Buck, a candidate for U.S. Senator from Colorado in 2010. 

18 The complaint alleges that the Fund, a leadership PAC ofDeMint's, made large disbursements 

19 reported as independent expenditures in support of Buck around the same time that DeMint had 

20 endorsed Buck and was campaigning with bira. The complaint also notes that the Fund sent 

21 fundraising letters to solicit contributions for Buok and transferred lmndreds of thousahds of 

22 dcdlats to Buck in earmarlred contributions. The complaint alleges that. under theso 

23 citcumstances, the reported expenditures appear to have been coordinated. In response, the 

24 Respondents argue that there was no coordination because there are no facts that satisfy the 

25 conduct standard of the Commission's regulations. Upon review of the complaint, responses, 

26 and other available information, there appears to be no basis for concluding that the Buck 
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l Committee coordinated with the Fund regarding the disbursements reported by the Fund as 

2 independent expenditures. 

3 A. Faetual Baekground 

4 The Fund registered with the Commission as a non-connected PAC in April2008, listing 

S DeMint as a "Leadership PAC Sponsor."1 The Fund's website states that it is "chaired by U.S. Sen. 

6 Jim DeMint (R-South Cm'Oiina)" and f'dedicated to electing strong consezvatives to the United States 

7 Seuate." http://senateconservatiV8B.com/site/abmlt. Between JUDe 5, 2010, aad Octobm 27, 2010, 

8 tbe Fund ~ned approximately $440,000 in indupendent expenditures in support of Buck, with 

9 about 60% of that amount conrJsting of media advertising/placement and tlte remainder consisting 

10 mainly of email list rental/usage. 2 Based on the Fund's independent expenditure reporting arid a 

11 search of publicly available sources, it appears that the Fund's advertisements pertaining to the 2010 

. .:' 12 Colomdo .Senate race consisted of(l) a 60-second radio ad in mid-July 2010, (2) a 30-second 

13 television ad broadcast in early October 2010, and (3) two disbursements for ''web ads" in August 

14 and October 2010. The radio ad promoted Buck's positions on illegal immigration, taxes, and 

15 federal spending, concluding with the following statements: "If those are your values, vote for Ken 

16 Buck in the Republican Senate Primary. For mere infon1mtion, go to senatccoBServatives.com." 

17 http://seoatecronsor.vati',cs.com/site/post/283/scf-laue:•r..hes-tadio-ad-in-colorado. The television ad 

18 criticized the votes of Buck's opponent .. Senator Micha~l Bennett, on government spend~g and 

19 health care bills, concluding with the following statement: "Michael Bennett. He's already been iD. 

---------------------1 The Stat~ent of Organization lists MINT PAC, another federally registered leadership PAC spcmsored by 
DeMint, as an affiliated committee. MINT PAC's filings with the Commission do not show any contributions, 
expenditures, or other disbursements in connection with Buck's campaign. 

2 The Fund reported independent expenditures in 20 I 0 in support of several other Senate candidates, including over 
$100,000 on each of six candidates. The Fund also disclosed $10,000 in direct contributions to the Buck Committee 
in 2010, exhaustiag itllimit for t1m priJnary and general elections. 2 U.S.C. § 44la(a)(2XA). 
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Washington too long." http://senateconservatives.com/site/post/342/scf-launches-ad-targeting-

bennet-in-colorado. 

The complaint bases its coordination allegations on these facts: (1) DeMint endorsed Buck 

in April 201 0; (2) since endorsing Buck, DeMint has actively campaigned with him, including a 

July 8, 2010, visit to Denver, Colorado, to "taak to Buck and then join him at a campaign event to 

speak on his behalf;" (3) the July 8 event occurred during the Fund's ''spending spree" on behalf of 

Buck that inclodeci a $29,500 "independent" expcaiitum CJilJWJe 29, 2010, far a "Buck Email List" 

and a $37,750. "indepcmdent" expendite on July 16,2010, for Buck radio spots;3 (4) a few weeks 

later, the Fund paid for a $55,150 "media buy to support Buck" (reported as an independent 

expenditure for "Radio Placement"); (5) the Fund sent out emails soliciting funds for Buck's 

campaign "[r}ight before and right after DeMint and Buck campaigned together;" and (6) the Fund 

transferred $235,769 in earmarked contributions to the Buck campaign by the end of August 2010 . 

Complaint at 2-4. 

The complaint cites several publicly available sources to support its allegations, focusing on 

a statement reportedly made by DeMint regarding the FWld's independent expenditures: "He [Buck] 

can't know what I'm doing [and] I don't know what they're [tim Buok campaig11] doing except what 

I find out on thiJir welmite." Manu Raju, DeM"m P~Cfills primary oojjer!, PoLITICO, Ang1. 10, 

2010 ("POLITICO article"). The complailli: alleges that, in fact, DeMint knew what Buck was doing 

"because he was there in Denver doing it with him." Complaint at 4. The article states that Buck 

and DeMint "said they have had no conversations about DeMint's financial investment i~ the race, 

denying there was any discussion about the [radio] ad buy." POLITICO article. DeMint also . 

reportedly stated that "he's doing everything lawfully and that he's got 'legal people all over this"' 

3 1t is not clear how the complainant arrived at the $37,750 figure; the Fund disclosed a $30,065 expenditure on 
July 16, 20 lO, for '"Buck-Racii1~ Placement," but reported Dn adm' relatad disbursements on or around that date. 
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to ensure that the Fund operates in compliance with federal law, and a spokesman for Buck 

reportedly stated that the radio ad "is something we learned about when it was aired." /d. 

. Another article cited in the complaint contains several quotes :from DeMint and Buck from 

their speeches at the July 8, 2010, campaign event, none of which reference any independ~t 

expenditures or communications planned by the Fund. Joseph Boven, 11DeMint joins Buck in 

bucking Republican establishment candidates," COLORADO INDEP£NDENr, July 9, 2010.4 

Regaltli•rg DeMiut's fundmising emails ( cnpies of which are included in a blog cited in the 

complam1), two efthem focus SCltlely on But:k's campoiga and solicit contributions to :Suck tbmugh 

the Fund's website, and one mentions several Senate candidates being supporte.d by the_Fund 

"[t]hrough direct contributions, independent expenditure campaigns, and campaign donation 

bundliilg efforts." http://www.desertconservative.com. The emails do not describe the Fund's 

independent expenditure plans or contain any facts suggesting any contacts betWeen DeMint and the .. 

Fund, on the one hand, and Buck and the Buck Committee, on the other. 

In response to the complaint, the Fund contends that "an appearance or even more than 

one appearance" by Senator DeMint at a Buck campaign event "does not come close" to 

satisfying the conduct prong of the Commission's regulatiOBS. FUBd Respoue at 1. The Fund 

states that iis coDilnutticati.tnm (1) were not mude at the "request or s11ggestiatl" of the Butk 

campaign; {2) were not created, produced, or dismbut8d at the Fund's suggestion with the 

"assent" of Buck or his campaign; {3) were not made with the "material involvement" of Buck or 

his campaign and that all material information was based upon and obtained ftom publicly 

available sources; and (4) were not based upon "substantial discussions" with Buck or his 

4 Video recordings ofboth speeches are available on YouTube. See 
http:l/www.youtube.com/watch?v--da77tNF.s2Ho (DeMint speech); 
http:/1\n.rw.youtube.conti'WIItcb?v=tBjjbEiciFM&faawre=related (Buck speech). 
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1 campaign ld. at 1-2. Also, there were no common vendors or independent contractors between 

2 the Fund and the Buck campaign, and the Fund did not republish, distribute, or disseminate 

3 materials from the Buck campaign. ld. at 2. 

4 Buck and the Buck Committee similarly deny that they coordinated the expenditures at 

5 issue with the Fund. The response includes affidavits from Buck and the Buck Committee's 

6 treasurer Ken Salazar, who bas served as treasurm' since April2009. Both individuals state that 

7 they "did not croopa.tate with, conmit with, aut in ccweert vcith, ~uest, or suggest that" DeMint 

8 or the Fund make any public commt:mications suppoding Muck's caudidac:y, and that no person 

9 acting on behalf of Buck or the Buck Committee "coopemted with, consulted with, acted in 

10 concert with, requested, or suggested that" DeMint or the Fund make any public communications 

11 supporting Buck's candidacy. Attachments to Buck Committee Response. 

12 ~~Buck Committee asserts that the Complaint's interpretation of the law ''wo~~ require 

13 the Commission to exceed its statutory authority by treating any payment as [a coordinated] 

14 expenditure merely because the person making the expenditure has a close relationship with the 

IS candidate~" Buck Committee Response at 2. 'nle response concludes that it is improper for the 

16 Conunission to opc.'ll an in'Yestigation "when the oDly facts contained in the complaint me 

17 evi1lence af lawful and COD.tlUlltiCtQally protected behavior." Jd. lll1l 3. 

18 B. J..egal Aaalysi1 

19 The central issue ill this matter is whether advertisements paid for by the Fwtd in support of 

20 candidate Kenneth Buck were, in fact, independent expenditures, as reported, or whether they were 

21 coordinated with the Buck Committee. The complaint alleges that because DeMint and Buck were 

22 actively campaigning together in Colorado during Buck's candidacy, and in light of other campaign 

23 assistance provided by DeMint and the Fund (e.g., fundraising emails from DeMint; forwarding of 
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1 earmarked contributions}, the disbursements in support of Buck reported by the Fund as independent 

2 expenditures must have been coordinated. 
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The Act provides that no multicandidate committee shall make cont:rjbutions to any 

candidate and his or her authorized political committee with respect to any election for Federal 

office, which, in the aggregate, exceed $5,000. 2 U.S.C. § 441a(a)(2)(A). The Act provides that 

an expenditura made by auy peuon "in cooperation, consultation, or coacert, with, or at the 

reqDSJt or suggestion of," a candidate er his autilorized commiiiee or aggnt iB a cm11ributian to 

the candidate. See 2 U.S.C. § 44.1a(a)(7)(B)(i); 11 C.P.R.§ 109.20(a). 

A communication is coordinated with a candidate, an authorimd committee, a political 

party committee, or an agent of any of the foregoing when the communication is (1) paid for, in 

whole or part by a person other than that candidate, authorized committee, or political p8rty 

committee; (2) satisfies at least one of the content standards5 described in 11 C.F.R. § 109.21(~; 

and (3) satisfies at least one of the conduct standards described in 11 C.P.R. § 109.21(d). 

11 C.P.R. § 109.21(a)(l)- (3). In contrast, an independent expenditure is an expenditure by a 

person fc,Lt" a communication expressly advocating the election or defeat of a clearly identified 

candidate that is not nmde ir1 cooperation, consultation, or ccncert with, or at the request or 

SUgge&itin1D rL a cmdidatn, a candidate's :authorized co1mnittec, 01' tho.ir agents, ~Jr a poliitieol party 

commitfnf: or i1s agents. 2 U.S.C. § 431(17); 11 C.P.R.§ 100.16. 

In this matter, th8 first prong of the coordinated communication test is satisfied because the 

Fund is a third-party payor. The second prong of the test, the content standard, appears to be 

5 1beCommission recently reviled the ccmten.t standard illll C.F.R. § 109.21(c) in respcmse to the D.C. Circuit~s 
decision in Slurys v. FEC, 528 F.3d 914 (D.C. Cir. 2008). The Commission aclcled a new stmdarcl to the content 
proog ofd!c coc~rdinated cxunmu."lications rule. 11 C.F.R. § 109.21(cXS) covers (XK~Jmnnis;rtions tllat • the 
fimctioDal equivalent of express advoc:acy. See Explanation and ./ustifiCIIIionfor Coordinated CommuniCiltions, 
15 Feel. Reg. 55941 (September IS, 2010). The effective elate of the new content standard is December 1, 2010, 
after the events at issue in this matter. The new standard would not change the analysis in this keport. 
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1 satisfied m two ways: ( 1) the text of the radio ad contains "magic words" express advocacy ("Vote 

2 for Ken Buck''), see 11 C.F.R. §§ 100.22(a) and 109.21(c)(3), and (2) the ad clearly identified Buck 

3 and appears to have been broadcast in Colorado starting in mid-July 2010, well within 90 days of the 

4 August 10, 20~0, primary election. See 11 C.F.R. § 109.21(c)(4)(i). Thus, whether or not the 

S Fund's cOmmunications were independent expenditures or coordinated communications hinges on 

6 an analysis of the oenduct prong of the test. 

7 The comluct pnu~ aay be satimed when, inter alia, (1) a communication is created, 

8 produced, or distributed. at tha request or suggestion of the candidate cr his er her r111tborised 

9 com.mittee, or at the suggestion of the person paying for the communication, and the candidate or his 

10 or her committee assents to that suggestion; (2) the candidate or his or her authorized committee is 

11 materially involved in certain decisions regarding the coiiUJlunication; or (3) the communication is 

12 created, produced, or distributed after one or more substantial discussions about the communication .t .... 

13 between the candidate and his or her authorized conunittee and the payor or his or her agents. 

14 11 C.F.R. § 109.2l(d)(l)-(3). 

1 S Based on a review of the available infonnation, including the complaint and publicly 

16 available sources, it appears that DeMint appeared with Buck only once during the period at issue, at 

17 a July 8, 2010, campaign event in Denver. DeMint ODd Bmm bath gavr. speeches Bl the event that 

18 were 111COrded and made publicly available; however, there is no indicatian that the two mee or their 

19 staffs discussed public communications planned by the Fund at that time or any other time. 

20 Specifically, there is no allegation or infonuation linking DeMint's appearance with Buck to the 

21 Fund's public communications, such as statements by Buck that requested or suggested that the 

22 Fund run advertisements on his behalf, or infonnation indicating that Buck assented to the Fund's 

23 suggestion that it create, produce, or distribute ads in support of his campaign. In fact, the only 
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!· .. 

reference to the Fund's expenditures in support of Buck appeared to be in a fundraising email in · 

which DeMint discussed the Fund's independent expenditure campaigns in support of several 

candidateS for U.S. Senate. However, there is no information in the email, or any other available 

document or source, suggesting that DeMint or the Fund coordinated the expenditures at issue with 

Buck or his campaign. Moreover, the responses, which include affidavits by Buck and his campaign 

treasurer, deny that any of the conduet prongs were satisfied or that the Buck Committee cooperated 

widr, con5ulted witi1, acted in coneert with, or requested or suggested that DeMint or the FUlm make 

any public communications supporting Buck's candidacy. 

Given the Respondents' denials, the speculative nature of the complaint, and the absence 

of any other information suggesting coordination, the conduct prong of the coordinated 

communications regulations has not been met, thus, there appears to be no resulting violation of 

the Act. Therefore, there is no re&aon to believe that Buck for Colorado and Kenneth Salazar, in 

his official capacity as treasurer, violated 2 U.S.C. § 441a(f), or that Kenneth R. Buck violated 

14 . the Act. 

A • 

.; . ' 



FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

Senator James DeMint 
POBox 12425 
Colombia, SC 29211 

Dear Senator DeMint: 

JUN -9 2011 

RE: MUR6407 

By letter da1t:d November 1, 2010, the Federal Election Commission notified you of a 
complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971, as 
amended ("the Act''). On June 7, 2011, the Commission found, on the basis of the information in the 
complaint and other available information, that there is n-o reason to believe you violated the Act in 
this matter. Accordingly, the Commission closed its file in this matter. 

D.ocumcm.ts related to the oue wfll ~be placed on tbe public record within 30 days. See 
Statemmn of Policy Regarding Disclosure of Clesed Eafo.rcemcnt IDld Rtdated Files, 
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General 
Counsel's Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and 
Legal Analysis, which explains the Commission's finding, is enclosed for your infoaDation. 

If you have any questions, please contact Thomas J. Andersen, the ~omey assigned to 
this matter, at (202) 694-1650. 

Enclosure 
Factual and Legal Analysis 

cc: 340 Russell Senate Office Building 
Washington, DC 20510 

Sincerely, 

~o;-~ 
Peter G. Blumberg 
Assistant General Counsel 
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FEDERAL ELECI'ION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 

RESPONDENTS: Senate Conservatives Fund and Bairy Wynn, 
in his official capacity as treamrcr 

Senator Jr.mes DeMint 

I. INTRODUCfiON 

MUR6407 

This matter was genemted by a complaint filed with the Federal Election Commission by 

Pat Waak, alleging violations of the Fedeml Eloctioa. Campaign Act of 1971, as amended (''tim 

Act''), by Senate CoiiSel'Vatiw:s Fund and Barry Wyrm, in his official capacity as treasurar, and 

Senator James DeMint 

II. FACTUALANPLEGALANALYSIS 

This matter involves alleged coordination between, on the one hand, the Senate 

Conservatives Fund C'Fund'') and Senator James DeMint, and on the other, Buck for Colorado ,. 

C'Buck Committee") and Kenneth R. Buck, a candidate for U.S. Senator from Colorado in 2010. 

The complaint alleges that the FWld, a leadership PAC of DeMint's, made large disbursements 

reported as independent expenditures in support of Buck around the same time that DeMint had 

endorsed Buck and was campaigning with him. The complaint also notes that the Fund sent 

fundraisiq letters to solioitl contributions for Buek snd tmnsferred hundreds of thu\L_~_nds of 

dollars to Buck in.emuarJc.ed contril,utions. The co.mplaint alleges that, under these 

circumstances, the reported expenditures appear to have been coordinated. In response, the 

Respondents argue that there was no coordination because there are no facts that satisfy the 

conduct standard of the Commission's regulations. Upon review of the complaint, responses, 

and other available information, there appears to be no basis for concluding that the Buck 
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Committee coordinated with the Fund regarding the disbursements reported by the Fund as 

independent expenditures. 

A. Factual Background 

The Fund registered with the Commission as a non-connected PAC in April2008, listing 

DeMint as a "Leadership PAC Sponsor."1 The Fund's website states that it is "chaired by U.S. Sen. 

Jim DeMint (R-South Camlina)" and "dedicated to electing strong conservativ·es ru the United States 

Senate." http://senateoonservatiYes.com/site/about. Betlleen June 5, 2010, mM! Octabar27, 2010, 

the Fund reported appro:a:imately $440,000 in independent expenditures in support of Buek, with 

about 60% of that amount consisting of media advertising/placement and th: remainder consisting 

mainly of email list rentallusage.2 Based on the Fund's independent expenditure reporting and a 

search of publicly available sources, it appears that the Fund's advertisements pertaining to the 2010 

Colorado Senate race consisted of (1) a 60-second radio· ad in mid-July 2010, (2) a 30-second 

television ad broadcast in early October 2010, and (3) two disbursements for "web ads" in August 

and October 2010. The radio ad promoted Buck's positions on illegal immigration, taxes, and 

federal spending, concluding with the following statements: "if those are your values, vote for Ken 

Back in the Republican Senate Primary. For mere infonuadon, go to senateconservatives.com." 

http://senatecom8rwtivo~:.com/site/postl283/scf-lamtc:hes-radio-ad-in-color:!ldo. The television ad 

criticized the votes of Buck's opponent, Senator Michael Bennett, <m. government spendiQg and 

health care bills, concluding with the following statement: "Michael Benncrtt. He's already been in 

1 The Statement of Organization lists MINT PAC, another federally registered leadership PAC spoosored by 
DeM~ as an affiliated c:onunittee. MINT PAC's filings with the Commission do not show any wntributions1 

expenditures, or other disbumemen1s in connection with Buck's campaign. 

2 1be Fund reported independent expenditures in 2010 in support of several other Senate candidates, including over 
S 100,000 on each of six candidates. The Fund also disclosed S I 0,000 in direct wntributions to the Buck Committee 
in 2010, exbaastiq its limit for theprinuly and general elnltiODB. 2 U.S.C. § 4411$)(2XA). 
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1 Washington too long." http://senateconservatives.comlsite/post/342/scf-launches-ad-targeting-

2 bennet-in-colorado. 

3 The complaint. bases its coordination allegations on these facts: (1) DeMint endorsed Buck 

4 in April20 I 0; (2) since endorsing Buck, DeMint has actively campaigned with him, including a 

S July 8, 2010, visit to Denver, Colorado, to "talk to Buck and then join him at a campaign event to 

6 speak on his behalf;" (3) the July 8 event oecUI'l'Cd during the Fund's "spending spree" on behalf of 

7 Buck that iu.cloded a $29,500 "independent" mtpam:lilum"OD. June 29, 2010, for a "Buck Email List" 

8 and a $37,750 ''indepmdent" expendiil111e on July 16, 2010, for Buck radio spots;3 (4) a few weeks 

9 later, the Fund paid for a $55,150 "media buy to support Buck'' (reported as an independent 

I 0 expenditure for "Radio Placement''); (5) the Fund sent out emails soliciting funds for Buck's 

11 campaign "[r]ight before and right after DeMint and Buck campaigned together;'' and (6) the Fund 

: . , 12 transferred $235,769 in earmarked contributions to the Buck cailtpaign by the end of August 2010. 

13 Complaint at 2-4. 

14 The complaint cites several publicly available sources to support its allegations, focusing on 

1 S a statement reportedly made by DeMint regarding the Fund's independent expenditures: "He [Buck] 

16 can't lmow what I'm doing [and] I don't know what they're [the Buck ~paign] doing t.'Xcept what 

17 I find out 011 tbBir website." Mlllu Raju, DeMiJII PA.Cfllls primary coffers, Pounco, Aug. 10, 

18 2010 ("POLITICO article''). The complaint alleges. tbat, in fact, DeMint knew what Buck was doing 

19 "because he was there in Denver doing it with him." Complaint at 4. The article states that Buck 

20 and DeMint "said they have had no conversations about DeMint's financial investment in the race, 

21 denying there was any discussion about the [radio] ad buy." POLITICO article. DeMint also 

22 reportedly stated that "be's doing everything lawfully and that he's got 'legal people all over this"' 

3 It is not clear how the complainant anived at the $37,750 figure; the Fund disclosed a $30,065 expenditure on 
July 10,·2010, for"Buck-Radio Plaeenr.aLl," but reported no other related disbursemeats an oratound thlt date. 
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to ensure that the Fund operates in compliance with federal law, and a spokesman for Buck 

reportedly stated that the radio ad "is something we learned about when it was aired." /d. 

Another article cited in the complaint contains several quotes from DeMint and Buck from 

their speeches at the July 8, 2010, campaign event, none of which reference any independent 

expenditures or communications planned by the Fund. Joseph Boven, "DeMint joins Buck in 

bucking Republican establishment candidatts," COLORADO INDEPENDENT, July 9, 2010.4 

Regmtting DeMint's fundraising emails (COJllies of which are included in a blog cited in the 

complaiat), two of them focus Sf:lticiy on Buck's c8mpai8Q and solicit contributi10J1S to Buck through 

the Fund's website, and one mentions several Senate candidates being supported by the Fund 

"(t]hrough direct contributions, independent expenditure campaigns~ and campaign donation 

bundling efforts." http://www.desertconservative.com. The emails do not describe the Fund's 

12 t .. independent expenditure plans or contain any facts suggesting any contacts .between DeMint and the· 

13 Fund, on the one hand, and Buck and the Buck Committee, on the other. 

14 · In response to the complaint, the Fund contends that "an appearance or even more than 

1 S one appeaiance" by Senator DeMint at a Buck campaign event "does not come close" to 

16 satisfying the oonduct prong of the Commission's regulations. Fund Response at 1. The Pw1d 

17 states that its cCJmmunicatinnu (l) were nat made at tim "reqosst 01 suggestiun" of the Buck 

18 ca.."'Rpaign; (2) were MOt created, produced, or distributed at the Fur..d 's suggestion witll the 

19 "assent" of Buclc ox his campaign; (3) were not made with the "material involvement" of Buck or 

20 his campaign and that all material information was based upon and obtained from publicly 

21 available sources; and ( 4) were not based upon "substantial discussions" with Buck or his 

4 Video recordiDgs of both speeches are available on YouTube. See 
http://www.youtube.com/watch?v=da77tNEs2Ho (DeMint speech); 
Mt.p:/lwww.yolltUbe.comlwatch?r-tBjjbEiciFM&f'eature9-elated (Buck speech). 
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I campaign. /d. at 1-2. Also, there were no common vendors or independent contractors between 

2 the Fund and the Buck campaign, and the Fund did not republish, distribute, or disseminate 

3 materials from the Buck campaign. ld. at 2. 
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Buck and the Buck Committee similarly deny that they coordinated the expenditures at 

issue with the Fund. The response includes affidavits from Buck and the Buck Committee's 

t:reasUl'a' Ken Salamr, who bas served as treasum' since April2009. Both individuals state that 

they Mdid mlt aoopemte with, constdt with, ac~ ill cntatt with, request, or suggest that" DeMint 

or the Fund make any public communicatioas supporting Buck's .oandidacy, and that no person 

ac:ting on behalf of Buck or the Buck Committee "coopem.ted with, consulted wit:b. acted in 

concert with, requested, or suggested that" DeMint or the Fund make any public communications 

supporting Buck's candidacy. Attachments to Buck Committee Response. 

. · .. The Buck Committee asserts that the complaint's interpretation of the law ";would require . 

the Commission to exceed its statutory authority by treating any payment as [a coordinated] 

expenditure merely because the person making the expenditure bas a close relationship with the 

candidate." Buck Committee Response at 2. The response concludes that it is improper for the 

Ccmunission to open an investigaticm "when the oBly facts contained in the camplaint are 

evidence of lawful and conltimtionally protected behavior:• ld. at 3. 

B. Legal Aaalysis 

The central issue in this matter is whether advertisement• paid for by the Fund in support of 

candidate Kenneth Buck were, in fact, independent expenditures, as reported, or whether they were 

coordinated with the Buck Committee. The complaint alleges that because DeMint and Buck were 

actively campaigning together in Colorado during Buck's candidacy, and in light of other campaign 

assistance provided by DeMint and the Fund (e.g., fundraising emails from DeMint; forwarding of 
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1 earmarked contributions), the disbursements in support of Buck reported by the Fund as independent 

2 expenditures must bave been coordinated. 
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The Act provides that no multicandidate committee shall make contributions to any 

candidate and his or her authorized political committee with respect to any election for Federal 

ofiice, which, in the aggregate, exceed $5,000. 2 U.S.C. § 44la(a)(2)(A). The Act provides that 

an expenditure made by auy penon "in cooperation, consultation, or concert, with, or at the 

l'elJ:UCSt m suggestion of," a caudidate Ill' his autiBJiized committee or asunt is a ccm.1ribution to 

the candidate: See 2 U.S.C. § 44la(a)(7)(B)(i); 11 C.F.R. § 1 09.20(a). 

A communication is coordinated with a candidate, an authorized committee, a political 

party committee, or an agent of any of the foregoing when the communication is (1) paid for, in 

whole or part by a person other than that candidate, authorized committee, or political party 

committee;'(2) satisfies at least one of the content standards5 described in 11 C.F.R. § 109 .. ~l(c); 

and (3) satisfies at least one of the conduct standards described in 11 C.F.R. § 109.21(d). 

11 C.F.R. § 109.2l(a)(l)- (3). In contrast, an independent expenditure is an expenditure by a 

person for a communication expressly advocating the election or defeat of a clearly identified 

ca:1didate that is not made in cooperation, consultation, or cmncert with, or at the request or 

suggedinn of a c1mdidate, a camlidam's authorized committee, or tlliJir agents, or a pditical party 

committae or its agents. 2 U.S.C. § 431(17); 11 C.F.R. § 100.16. 

In this matter, the first prong of the coordinated communication test is satisfied because the 

Fund is a third-party payor. The second prong of the test, the content standard, appears to be 

51be Commission recently tevised the content standard in 11 C.F.R. § i09.21(c) in response to tile D.C. Circuit's 
decision in Slrap v. FEC, 528 F.3d 914 (D.C. Cir. 2008). The Commission added a new standard to the content 
prong oftie ODordiDated cotam10J.ications rule. II C.F.R.. § 1092l(c)(5) coven communic:ntions tlut a:e the 
fimctiooal equivalent of express advocacy. See Explanation and Justification for Coordinated Communications. 
75 Fed. Reg. 55947 (September IS, 2010). The effective date of the new content standard is December 1, 2010, 
after the events at issue in this matter. The new standard would not change the analysis in this Report. 
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1 satisfied in two ways: (1) the text ofthe radio ad contains ''magic words" express advocacy ("Vote 

2 for Ken Buck"), see 11 C.F.R. §§ 100.22(a) and 109.2l(c)(3), and (2) the ad clearly identified Buck 

3 and appears to have been broadcast in Colorado starting in mid-July 2010, well within 90 days of the 

4 August·10, 2010, primary election. See 11 C.P.R.§ 109.21(c)(4)(i). Thus, whether or not the 

S Fund's communications were independent expenditures or coordinated communications hinges on 

6 an analysis of the conduct prong of the test. 

7 The mmluct prong may be satisfied when, inter alia, (1) a communication is created, 

8 produ~, or distributed at the request or suggestion of the candidate or his or her authorized 

9 committee, or at the suggestion. of the person paying for the communication, and the candidate or his 

10 or her committee assents to that suggestion; (2) the candidate or his or her authorized committee is 

11 materially involved in certain decisions regarding the communication; or (3) the communication is 
. - ~ 

12 created, produced, or distributed after one or more substantial discussions about the communication 

13 between the candidate and his or her authorized committee and the payor or his or her agents. 

14 11 C.F.R. § 109.21(d)(l)-(3). 

15 Based on a review of the available infonnation, including the complaint and publicly 

16 available. sources, it appears that DeMint appeared with Buck only once during the period at issue, at 

17 a July 8, 2010, campaign event in Denver. DeMint and Buck both gave SpcllChes at the event that 

18 were a:corded and rnad:e publicly available; however~ thate is no indication that the two mee or their 

19 staffs discussed public communications planned by the Fund at that time or any other time. 

20 Specifi~ly, there is no allegation or information linking DeMint's appearance with Buck t9 the 

21 Fund's public communications, such as statements by Buck that requested or suggested that the 

22 Fund run advertisements on his behalf, or information indicating that Buck assented to the Fund's 

23 suggestion that it ~ produce, or distribute ads in support of his campaign. In fact, the only 
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reference to the Fund's expenditures in support of Buck appeared to be in a fundraising email in 

which DeMint discussed the Fund's independent expenditure campaigns in support of several 

candidates for U.S. Senate. However, there is no information in the email, or any other available 

document or source, suggesting that DeMint or the Fund coordinated the expenditures at issue with 

Buck or his campaign. Moreover, the responses, which include affidavits by Buck and his campaign 

treasurer, deny that 811)' of the conduct prongs were satisfied or that the Buck Committee coopcmted 

wflh, consulted with, acted in concert witlr, or requested or suggested thut DeMint ar the Fund make 

any public communications oupporting Buck's candicbmy. 

Given the Respondents' denials, the speculative nature of the complaint, and the absence 

of any other infonnation suggesting coordination, the conduct prong of the coordinated 

communications regulations bas not been met, thus, there appears to be no resulting violation of 

the Act. Therefore, there~s.:no reason to believe that the Senate Conservatives Fund and Barry ~- ~ 

13 Wynn, in his official capacity as treasurer, violated_2 U.S.C. § 44la(a)(2), or that Senator James 

14 DeMint violated the Act. 



FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

Via Facsimile and Fint Class Mail 
Fax (213) 623-1692 
Tel (2.13) 624-6200 

James A. Sivesind. Esq. 
Reed & Davidson, LLP 
3699 Wilshire Blvd. 
Suite 1290 
Los Angeles,. CA 90010-2732 

Dear Mr. Sivesind: 

JUN -9 2011 

RE: MUR6407 
Buck for Colorado and Kenneth 
Salazar, in his official capacity 
as treasurer 

Kenneth R. Buck 

By letters dated November 1, 2010, the Federal Election Commission notified your clients, 
Buck for Colorado and Kenneth Salazar, in his official capacity as treasurer, and Kenneth R.. Buck. 
of a complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971, 
as amended ("the Act''). On June 7, 2011, the Commission found, on the basis of the information in 
the complaint, and information provided by you, that there is no reason to believe Buck for Colorado 
and Kenneth Salazar, in his official capacity as treasurer, violated 2 U.S.C. § 44la(f). The 
Commission also fouad that tkere is no :teaSOn to believe Kenneth R. Buck violated the Act in this 
matter. Accordingly. the Commission closed its file in this matter. 

Docwnents relat.i to the case will be placed on the public r=cord within 30 days. Se.e 
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General 
Counsel's Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and 
Legal Analysis, which explains the Commission's findings, is enclosed for your information. 

f ·•· .. 
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If you have any questions, please contact Thomas I. Andersen, the attorney assigned to 
this matter, at (202) 694-1650. 

Sincerely, 

~.c:trl~ 
Peter G. Blumberg 
Assistant General Counsel 

~ Enclosure ..... 
qo Factual and Legal Analysis 
Q) 
N. 
q' 
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FEDERAL ELECTION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 

RESPONDENTS: Buck for Colorado and Kenneth Salazar, 
in his official capacity as treasurer 

Kenneth R. Buck 

I. INJRODUCI'ION 

MUR6407 

10 This matter was generated by a complaint filed with the Federal Election Commission by 

11 

12 

13 

14 

Pat Waak, alleging violations of the Federal El1ection Campaign Act of 1971, as &mended ("the 

Actj, by Buck for Colomdo anrl. Keaneth Salazar, in bii; official capnoity as traasurer, and 

Kenneth R. Buck. 

II. FACTUAL AND LEGAL ANALYSIS 

15 This matter involves alleged coordination between, on the one hand, the Senate 

16 Conservatives Fund ("Fund'') and Senator James DeMint, and on the other, Buck for Colorado 

17 (''Buck Committee") and Kenneth R. Buck, a candidate for U.S. Senator from Colorado in 2010. 

18 The complaint alleges that the Fund, a leadership PAC of DeMint's, made large disbursements 

19 reported as independent expenditures in support of Buck around the same time that DeMint had 

20 endorsed Buck and was campaigning with hun. The complaint also notes that the Fund seat 

21 funcldlising letters to solioitconiribotions fou Buclrmtd tmnsferred hundreds ofthousands of 

22 doUm; to. Buck in earmarked contributions. The complaint alleges :that, \lOder these 

23 circumstances, the reported expenditures appear to have been coordinated. In response, the 

24 Respondents argue that there was no coordination because there are no facts that satisfy the 

25 conduct standard of the Commission's regulations. Upon review of the complaint, responses, 

26 and other available information, there appears to be no basis for concluding that the Buck 
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Committee coordinated with the Fund regarding the disbursements reported by the Fund as 

independent expenditures. 

A. Factual Background 

The Fund registered with the Commission as a non-connected PAC in April2008, listing 

DeMint as a "Leadership PAC Sponsor."1 The Fund's website states that it is "chaired by U.S. Sen. 

Jim DeMint (R-South CaPolina)" and "dedicated to electing strong consetvatives to the United States 

Semlie." http://senateonnservativu.com,Bite/aballt. BetweenJurte 5, 2010, and Octoba:r27, 2010, 

the Fund reported approJ:imately $440,000 in independent expenditures in suppmt af Bu.ck, with 

about 60% of that amount consisting of media :ulvertising/placement and the remainder consisting 

mainly of email list rental/usage.2 Based on the Fund's independent expenditure reporting and a 

search of publicly available sources, it appears that the Fund's advertisements pertaining to the 2010 

Colorado Senate race consisted of(1)a 60-second radio-ad in mid-July 2010, (2) a 30-second 

television ad broadcast in early October 2010, and (3) two disbursements for ''web ads" in August 

and October 2010. The radio ad promoted Buck's positions on illegal immigration, taxes, and 

federal spending, concluding with the following statements: "If those are your values, vote for Ken 

Buck in the Republican Senate Primary. For more informati01~ go to senatecoaservatives.CO'.n" 

http://senateoormervativcu;.ccun/sitelpost/283/sc:f-law~ahesaradio-ad-in-colo:mdo. The tdevision ad 

criticized the votes ofBu.~Jk's opponent, Senator Michael Bennett, aa govemmeQ.t speading and 

hoalth care bills, concluding with the followill8 statement "Michael Bennett. He's already been in 

1 The Stateinent of Organization lists MINT PAC, another federally registered leadenhip PAC sponsored by 
DeMint, as an affiliated committee. MINT PAC's filings with the Commission do not show any contributions, 
expmc:litures, or other disbursanents in connection with Buck's campaign. 

2 1be Fund reported independent expenditures in 2010 in support of several other Senate candidates, including over 
S 100,000 on each of six candidates. The Fund also disclosed S 10,000 in direct con1ributions to the Buck Committee 
in 2010, exhausn.& its limit fm· tm primlay and general election1. 2 U.S.C. § 44la(aX2XA). 
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1 Washington too long." http://senateconservatives.com/site/post/342/scf-launches·ad-targeting-

2 bennet-in-colorado. 
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The complaint bases its coon:lination allegations on these facts: (1) DeMint endorsed Buck 

in April2010; (2) since endoiSing Buck, DeMint bas actively campaigned with him, including a 

July 8, 2010, visit to Denver, Colorado, to "talk to Buck and then join him at a campaign event to 

speak on his behalf;" (3) the July 8 event occurred during the Fund's "spending spree" on &ehalfof 

Buck that included a $29,500 "independent" mtpaodnure on .luam 29, 2010, for a "Doell! Email List" 

and a $37,750 "indepmdent" expenditure nu July 16, 2010, far Buck radio spots;3 (4) a few weeks 

later, the Fund paid for a SSS, 150 "media buy to support Buck" (reported as an independent 

expenditure for "Radio Placement''); (5) the Fund sent out emails soliciting funds for Buck's 

campaign "[r]ight before and right after DeMint and Buck campaigned together;" and (6) the Fund 

transfened $235,769 in earmarked contributions to the Buck camp~gn by the end of August 2010. 

13 Complaint at 2-4. 

14 The complaint cites several publicly available sources to support its allegations, focusing on 

1 5 a statement reportedly made by DeMint regarding the Fund's independent expenditures: "He [Buck] 

16 can't know what I'm doing [and] I dori'fknow what they're [the Buck campaign] doing except what 

17 I final out an thtlit website." Manu Raju, DeMint P A.C fills primary co.f.jDrs, POLITICO, Ang. 10, 

18 2010 ("POLITICO article"). The complaint alleges that, in fact, DeMint knew what B1K".k was daing 

19 "because he was there in Denver doing it with him." Complaint at 4. The article states that Buck 

20 and DeMint "said they have had no conversations about DeMint's financial investment in the race, 

21 denying there was any discussion about the [radio] ad buy." PoLmco article. DeMint also 

22 reportedly stated that "he's doing everything lawfully and that he's got 'legal people all over this'" 

3 It is not clear how the complainant mived at the $37,750 figure; the Fund disclosed a $30,065 expenditure on 
July 16, :1010, for "Buck-Racl1b Placement." but repodtd 110 ather relatMI disbursements on or aroed that date. 
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to ensure that the Fund operates in compliance with federal law, and a spokesman for Buck 

reportedly stated that the radio ad "is something we learned about when it was aired." ld. 

Another article cited in the complaint contains several quotes from DeMint and Buck from 

their speeches at the July 8, 2010, campaign event, none of which reference any independent 

expenditares or communications planned by the Fund. Joseph Boven, "DeMint joins Buck in 

bucldhgltepublican establishment candidates, ft COLORADO INDEPENDENT, July 9, 2010.4 

RegarttiDg DeMf:llt's fundraising emails ( COJlties of which are inch1ded in a blog cited in the 

compl.aint), two of them focus solely on BuCk's campaign and solicit contributions to Buck til~:Jugh 

the Fund's website, and one mentions several .Senate candidates being supported by the Fund 

"[t]hrough direct contributions, independent expenditure campaigns, and campaign donation 

bundling efforts." http://www.desertconservative.com. The mnails do not describe the Fund's 

independent expenditure plans or contain any facts suggesting any contac_ts between J?eMint and the 

Fund, on the one·hand, and Buck and the Buck Committee, on the other. 

In response to the complaint, the Fm1d contends that "an appearance or even more than 

one appearance" by Senator DeMint at a Buck campaign event "does not come close" to 

satisfying the collllnct prong of the Commission's regulatio1m. Fund Respome at 1. The Fund 

states tlm.t its olDDD.unicatinns (1) wme not made at the "request or suggestion" of the Bur.k 

campaign; (2) were .aot c."eated, produced, or distributtld.at the Fund's suggeolion with the 

"assent" of Buck or his campaign; (3) were not made with the "material involvement'' of Buck or 

his campaign and that all material information was based upon and obtained from publicly 

available sources; and (4) were not based upon "substantial discussions" with Buck or his 

4 Video·recontings ofboth speeches are available on YouTube. See 
http://www.youtube.com/watch?v-da77tNEs2Ho (DeMint speech); 
http://~.)DUlUbll.ccnut\umh?v=tB.ijbEiciFM&felbn.,...,elated (Buck speash). 
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1 campaign /d. at 1-2. Also, there were no common vendors or independent contractors between 

2 the Fund and the Buck campaign, and the Fund did not republish, distribute, or disseminate 

3 materials from the Buck campaign. Id. at 2. 
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Buck and the Buck Committee similarly deny that they coordinated the expenditures at 

issue witl;l the Fund. The response includes affidavits from Buck and the Buck Committee's 

treaurer Ken Salazar, who ·bas served as treasure!' since April2009. Both individuals state that 

they "did not cooperate with, consult with, aut in ccmcert with, requnst, or suggest thal'' DeMint 

or the Fad IDUe any public coJDIDIIDications supporting Buck's candidacy, aal that no penon 

acting on. behalf of Buck or the Buck Committee "cooperated with, consulted wUh, acted in 

concert with, requested, or suggested that" DeMint or the Fund make any public communications 

supporting Buck's candidacy. Attachments to Buck Committee Response. 

.. The Buck Committee asserts that the complaint's interpretation of the law: .. "would require 

the Couunission to exceed its statutory authority by treating any payment as [a coordinated] 

expenditure merely because the person making the expenditure has a close relationship with the 

candidate." Buck Committee Response at 2. The n:spense concludes that it is improper for the 

Commission to opm an inwstigation "when the orJy facts contained in the complaint are 

evidence of lawful and CODJtiSutioaally prcltc!cted behavior." /d. at 3. 

B. Legal ADalysis 

The central issue in this matter is whether advertiaements paid for by the Fund in support of 

candidate Kenneth Buck were, in fact, independent expenditures, as reported, or whether they were 

coordinated with the Buck Couunittee. The complaint alleges that because DeMint and Buck were 

actively campaigning together in Colorado dming Buck's candidacy, and in light of other campaign 

assistance provided by DeMint and the Fund (e.g., fundraising emails from DeMint; forwarding of 
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1 earmarked contri~tions), the disbursements in support of Buck reported by the Fund as independent 

2 expenditures must have been coordinated. 
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The Act provides that ~ multicandidate committee shall make contributions to any 

candidate and his or her authoriZed political committee with respect to any election for Federal 

office, which, in the aggregate, exceed $5,000. 2 U.S.C. § 44la(a)(2)(A). The Act provides that 

an expenditure made by 8UJ' periOD ''in eooperation, consultation, or com:ert, with, or at the 

re'l:uest or suagestiaa: of," a candidate or his authorized CCllllUlliitee or aaunt is a omrtrlbutian to 

the candidate. See 2 U.S.C. § 441a(a)(7)(B)(i); 11 C.F.R. § 109.2D(a). 

A communication is coordinated with a candidate, an authorized coRIIIlittee, a political 

party committee, or an agent of any of the foregoing when the communication is (1) paid for, in 

whole or part by a person other than that candidate, authorized committee, or political party 

committe~; (2) satisfies at least one of the content standards5 described in 11 C.F .R. § 1.0~.21 (c); 

and (3) satisfies at least one of the conduct standards described in 11 C.F.R. § 109.21(d). 

11 C.F.R. § 109.2l(a)(1)- (3). In contrast, an independent expenditure is an expenditure by a 

person for a communication expressly advocating the election or defeat of a clearly identified 

candidate that is not made in cooperation, consultation, or aemcert with, or at the request or 

sugge~liliun of a candidate, a caudi~eate's awrh1:>rized comntittce, ar tlmil: agents, or a poiiiicoi JU1rty 

committee or its agents. 2 U.S.C. § 431(17); 11 C.F.R. § 100.16. 

In this matter, the first prong of the coordinated communication test is satisfied because the 

Fund is a third-party payor. The second prong of the test, the content standard, appears to be 

5 The Commission n=ntly n:vised the content standard in 11 C.F.R. § 109.21(c) in response to the D.C. Circuit's 
decision in Shays v. FEC, 528 F .3d 914 (D.C. Cir. 2008). The Commission added a new standard to the content 
prong of the coorcliDated commuaicatJons rule. 11 C.F .R. § I 09.21 ( cXS) covers colllmiillications lbat aro the 
fimctional equivalent of express advocacy. See &planation and Justification for Coordinated Communications, 
7S Fed. Reg. SS941 (September IS, 2010). The effective elate of the new content standard is December I, 2010, 
after the events at _issue in this matter. The new standard would not change the analysis iil this Report. 
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1 satisfied in two ways: (1) the text of the radio ad contains &'magic words" express advocacy rcvote 

2 for Ken Buck"), see 11 C.F.R. §§ 100.22(a) and 109.21(c)(l), and (2) the ad clearly identified Buck 

3 and appears to have been broadcast in Colorado starting in mid-July 2010, well within 90 days of the 

4 August 10, 2010, primary election. See 11 C.P.R. § 109.21.(c)(4)(i). Thus, whether or not the 

S Fund's communications were independent expenditures or coordinated communications hinges on 

6 an analysis of the conduct prong of the test. 

7 The comluct prong may be satisfied when, inter alia, (1) a communication is created, 

8 produced, or distributed at the request or suggestion of the candidate or his or her autlaorized 

9 committee, or at the suggestion of the person paying for the communication, and the candidate or his 

1 0 or her committee assm1ts to that suggestion; (2) the candidate or his or her authorized committee is 

11 materially involved in certain decisions regarding the communication; or (3) the conunun:ication is 

12 created, produced, or distributed after one or more substantial discussions about the communication 

13 between the candidate and his or her authorized committee and the payor or his or her agents. 

14 11 C.P.R.§ 109.21(d)(I)-(3). 

1 S Based on a review of the available infonna1ion, including the complaint and publicly 

16 available sources, it appears that DeMint appeared with Buck only once during the period at issue, at 

17 a July 8, 2010, campaign event in Dcmver. DeMiD.t and Bwm beth gave speechas at thB evca1t that 

18 were recorded and made publicly available; however, there ill no indication that the two men or their 

19 staffs discussed public communications planned by the Fund at that time or any other time. 

20 Specifically, there is no allegation or infonnation linking DeMint's appearance with Buck to the 

21 Fund's public communications, such as statements by Buck that requested or suggested that the 

22 Fund run advertisements on his behalf: or infonnation indicating that Buck assented to the Fund's 

23 suggestion that it create, produce, or distribute ads in support of his campaign. In fact, the only 
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reference to the Fund's expenditures in support of Buck appeared to be in a fundraising email in 

which DeMint discussed the Fund's independent expendituie campaigns in support of several 

candidates for U.S. Senate. However, there is no information in the email, or any other available 

document or source, suggesting that DeMint or the Fund coordinated the expenditures at issue with 

Buck or his campaign. Moreover, the responses, which include affidavits by Buck and his campaign 

treasurer, deny tbat any of the conduct prongs YCe satisfied or that the Buck Conunittee coope...-ated 

wl1b, consulted with, acted in concert with, or requested or suggested tbat DeMint or the Fund lil8ke 

any public communications oupporting Buck's candidacy. 

Given the Respondents' denials, the speculative nature of the complaint, and the absence 

of any other information suggesting coordination, the conduct prong of the coordinated 

communications regulations has not been met, thus, there appears to be no resulting violation of 

the Act. Therefore, there"'is no reason to believe that Buck for Colorado and Kenneth Salazar, in .!' 

his official capacity as treasurer, violated 2 U.S.C. § 441a(f), or that Kenneth R. Buck violated 

14 theAct. 



FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

Via Faesimile and Fint Class Mall 
F~(202)672-S399 
Tel (202) 295-4081 

Cleta Mltchefl, Esq. 
Foley & Lardner LLP 
3000 K Street, NW 
Suite600 
Washington, D~C. 20007 

JUN -9 2011 

RE: MUR6407 

Dear Ms. Mitchell: 

Senate Conservatives Fund and 
Barry Wynn, in his official capacity 
as treasurer 

By letter dated November 1, 2010, the Federal Election Commission notified your clients, 
Senate Conservatives Fund and its treasurer, of a complaint alleging violations of certain sections of 
the Federal Election Campaign Act of 1971, as amended. On June 7, 2011, the Commission found, 
on the· basis of the information in the complaint, and information provided by you, that there is no 
reason to believe Senate Conservatives Fund and Barry Wynn, in his official capacity as treasurer, 
violated 2 U.S.C. § 441a(a)(2). Accordingly, the Commission closed·its file in this matter. 

Documents related to the caso will be placed on the public recoitt within 30 days. See 
Statemcml ufPo&cy Regarding Disclos'IU"C o:f Cloned Enforcement and Related Files, 
68 Fed. R.eg. 70,426 (Dec. tB, 2003) and Statement of Policy Reganting Placing First Gener&l 
Counsel's Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and 
Legal Analysis, whir.h explains the Commission's findi.'lg, is enclosed for your information. 

, .. 
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· If you have any questions, please contact Thomas J. Andersen, the attorney assigned to 
this matter, at (202) 694-1650. 

Enclosure 
Factual and Legal Analysis 

Sincerely, 

Peter G. Blumberg 
Assistant General Counsel 
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FEDERAL ELECTION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 

RESPONDENTS: Senate Conservatives Fund and Barry Wynn, 
in his oft"~ial capacity as tl'easulcr 

Senator James DeMint 

L INTRODUCI'ION 

MUR6407 

10 This matter was generated by a complaint filed with the Federal Election Commission by 

11 Pat Waak, allegil(i violations ofthe Fedora! Election Campaign Act of 1971, as amended ("the 

12 Act''), by Senate Cc,aservatives Fund and Barry Wynn, in ltis official capacity as treasunl', and 

13 Senator James DeMint. 

14 II. FACTUALANPLEGALANALYSIS 

15 This matter involves alleged coordination between, on the one hand, the Senate 

16 Conservatives Fund (''Fund") and Senator James DeMint, and on the o~~' Buck for Colorado 

17 (''Buck Committee") and Kenneth R. Buck, a candidate for U.S. Senator from Colorado in 2010. 

18 The complaint alleges that the Fund, a leadeiship PAC ofDeMint's, made large disbursements 

19 reported as independent expenditw'es in support of Buck around the same time that DeMint had 

20 endorsed Buck and \VIS campaigning with him. The complaint also notes that the Fund smt 

21 fmldraisio; lettors to solicit conlrllmtio.cs for Bucir and tmnsfcrred hundreds of thoosandt of 

22 dollars to Buck in earmarked contributions. The complaint alleges that, 1.mder these 

23 circumstantes, the reported expenditures appear to have been coordinated. In response, the 

24 Respondents argue that there was no coordination because there are no facts that satisfy the 

25 conduct standard of the Commission's regulations. Upon review of the complaint, responses, 

26 and other available information, there appears to be no basis for concluding that the Buck 
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Committee coordinated with the Fund regarding the disbursements reported by the Fund as 

independent expenditures. 

A. Factual Background 

The Fund registered with the Commission as a non-connected PAC in April2008, listing 

DeMint a"s a "Leadership PAC Sponsor."1 The Fund's website states that it is "chaired by U.S. Sen. 

Jim DeMint (R-Soutb Carolina)" and ''dedicated to electing strong conservatives to the United States 

Senate." http://senateonnservativa.comlsite/abcmt. Between June 5, 2010, and Octoba' 27,2010, 

tt. Fund reported approximately $440,000 in independent expendimres in support of Buck, with 

about 60010 of that amount consisting of media advertising/placement and the remainder consisting 

mainly of email list rental/usage? Based on the Fund's independent expenditure reporting and a 

search of publicly available sources, it appears that the Fund's advertisements pertaining to the 2010 

Colorado Senate race consisted of (l) a 60-second radio ad in mid-July 2010, (2) a 30-second 

television ad broadcast in early October 2010, and (3) two disbursements for "web ads" in August 

and October 2010. The radio ad promoted Buck's positions on illegal immigration, taxes, and 

federal ~-pending, concluding with the following statements: "If those are your values, vote for Ken 

Buck in the Re-;ublican Senate Primary. For ntel"C infomJadon, go to senateconservat!ws.com." 

httpc//scn.ta1ecoascrvatives.cum/site/postl283/scf-launches-lltdio-ad-in-oolorad.,. The televisi.on ad 

criticized the votes of Buek'' opponent, Senator Michael Bennett, 011 govemmeat spe,nding and 

health eare bills, concluding with the following statement: "Michael Bennett He'.s already been in 

----------
1 The Statement ofOrganiDtion lists MINT PAC, another federally registered leadership PAC sponsored by 
DeMint. as an affiliated commiUee. MINT PAC's filings with the Commission do not show any contributions, 
expGlditures, or other dJstjursanmb in connection with Blick's campaign. 

2 1be F1md reported independent expenditures in 20 I 0 in support of several other Senate candidates, including over 
S I 00,000 on each of six candidates. The Fund also disclosed S 10,000 in direct contributions to the Buck Committee 
in 2010. exhausting its limit for the primary and general electiaos. 2 U.S.C. § 44la(a)(2XA). 
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Washington too long." http://senateconservatives.com/site/post/342/scf-launches-ad-targeting-

bennet-in-colorado. 

The complaint bases its coordination allegations on these facts: (1) DeMint endorsed Buck 

in Apri12010; (2) since endorsing Buck, DeMint has actively campaigned with him, including a 

July 8, 20 10, visit to Denver, Colorado, to ''talk to Buck and then join him at a campaign event to 

speak on his behalf;" (3) the July 8 event occurred during the Fw1d's "spending spree" on behalf of 

Buck that included a $29,500 ''indapcm.dent" expandilme on June 29, 2010, far a "Buck Email List" 

and a $37,750 ''indepandent" expenditare an July 16,2010, for Buck radio spots;3 (4) a few weeks 

later, the Fund paid for a $55,1 SO ''media buy to support Buck" (reported as an independent 

expenditure for "Radio Placement''); (5) the Fund sent out emails soliciting funds for Buck's 

campaign "[r]ight before and right after DeMint and Buck cam.paiJP.led together;" and (6) the Fwtd 

transferred $235,769 in earmarked contributions to the Buck cainpaign by the end of August 2010. 

Complaint at 2-4. 

The complaint cites several publicly available sources to support its allegations, focusing on 

a statement reportedly made by DeMint regarding the Fund's independent expenditures: "He [Buck] 

can't know what I'm doing [and] I don't know what they're [the Buck camplign] doing t.'Xoept what 

I find out on their wemi1e." Manu Raja, DeMint PAC fills primary cojJJrs, POLITICO, Ang. 10, 

2010 ("Pounco article"). The complaint alleges that, in fact, DeMint knew what Buck was doing 

''because he was tb.e:e in Denver doing it wi~ him." Complaint at 4. The article states that Buck 

and DeMint "said they have had no conversations about DeMint's financial investment in the race, 

denying there was any discussion about the [radio] ad buy." PoLmco article. DeMint also 

IepOrtedly stated that "he's doing everything lawfully and that he's got 'legal people all over this'" 

3 It is not clear how the complainant arrived at the $37, 1SO figure; the Fund disclosed a $30,065 expenditure on 
Iuly 16, lU.I 0, for ''Buck-Ralio Placemebt," but reported no other related disbmsemeats on or 8lOUDd that date. 
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to ensure that the Fund operates in compliance with federal law, and a spokesman for Buck 

. reportedly stated that the radio ad "is something we learned about when it was aired." Id. 

· Another article cited in the complaint contains several quotes from DeMint and Buck from 

their speeches at the July 8, 2010, campaign event, none of which reference any independent 

expenditures or communications planned by the Fund. Joseph Boven, "DeMint joins Buck in 

bucldilg Republican establishment candidates," COLORADO INDEPENDENT, July 9, 2010.4 

Regarttiog DeMint's fiJPdraising emeils (capit1s of which are included in a blog cited in .the 

complaim), two of them focus solely on Bu.ck's campaign and solicit contributitms to Buck through 

the Fund's website, and one mentions several Senate candidates being supported by the Fund 

"[t]hrough direct contributions, independent expenditure campaigns, and campaign donation 

bundling efforts." http://www.desertconservative.com. The emails do not describe the Fund's 

independent expenditure plans or contain any facts suggesting any contacts· between DeMint and the 

Fund, on the one hand, and Buck and the Buck Committee, on the other. 

In response to the complaint, the Fund contends that "an appearance or even more than 

one appearance" by Senator DeMint at a Buck campaign event "does not come close" to 

satisfying the comluct prong of the Commission's regulatioBS. Fund Respomse at 1. The Fund 

states that its communication& (1) were nat made at the "reqUd~st or suggestion" of the Btwk 

campaign; (2) were nat created, produced, or distributed at the Fund's suggestion with the 

"assent" of Buck or his campaign; (3) were not made with the "material involvement'' of Buck or 

his campaign and that all material information was based upon and obtained from publicly 

available sources; and ( 4) were not based upon "substantial discussions" with Buck or his 

'Video reconlings ofboth speeches are available on YouTube. See 
http://www.youtube.comlwatch?v=da77fNEs2Ho (DeMint speech); 
http:/lwww.JUUIUbe.com/wakh?v=tBjjbEiciFM&fealure=rel.-.d {Buck speech). 
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1 campaign ld. at 1-2. Also, there were no common vendors or independent contractors between 

2 the Fund .and the Buck campaign, and the Fund did not republish, distribute, or disseminate 

3 materials from the Buck campaign. Id. at 2. 
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Buck and the Buck Committee similarly deny that they coordinated the expenditures at 

issue with the Fund. The response includes affidavits from Buck ~d the Buck Committee's 

treasurer Ken Salazar, ·who bas served as tlasorer since April 2009. Both indiViduals state that 

they "did nut cooptttate with, consult with, aot in comort with, request, or suggest that" DeMint 

or the Fund make any public comnumir.ati.ODS suppoli'ting Buck's candidacy, and that no per11on 

acting on behalf of Buck or the Buck Committee "cooperated with, consulted with, acted in 

concert with, requested, or suggested that" DeMint or the Fund make any public communications 

supporting Buck's candidacy. Attachments to Buck Committee Response. 

The Buck Committee asserts that the complaint's interpretation of the law ''would require 

the Commission to exceed its statutory authority by treating any payment as [a coordinated] 

expenditure merely because the person puddng the expenditure has a close relationship with the 

candidate." Buck Committee RespoDSe at 2. The response concludes that it is inaproper for the 

Comrirission to open an in-.estigatidu "when the only facts containui in the complaint are 

evidence of lawful and com1ti1utionally protacted behavior." Id. a13. 

B. Legal Aulysis 

The central issue ia this matter is whether advertisement& paid for by the Fund in support of 

candidate Kenneth Buck were, in fact, independent expenditures, as reported, or whether they were 

coordinated with the Buck Committee. The complaint alleges that because DeMint and Buck were 

actively campaigning together in Colorado during Buck's candidacy, and in light of other campaign 

assistance provided by DeMint and the Fund (e.g., fundraising emails from DeMint; forwarding of 
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earmarked contributions), the disbursements in support of Buck reported by the Fund as independent 

expenditures must have been coordinated. 

The Act provides that no multicandidate committee shall make contributions to any 

candidate and his or her authorized political committee with respect to any election for Federal 

otlice, which, in the aggregate, exceed $5,000. 2 U.S.C. § 441a(a)(2)(A). The Act provides that 

an expenditure made by any penon "in cooperation, consultation, or COBCert, with, or at the 

~nest o.r mggestiODI of," a candidate ar his autbnrized cnn'!lllibe or agent :in a ccmtributian to 

the candidate. See 2 U.S.C. § 441a(a)(7)(B)(i); 11 C.F.R. § 109.20(a). 

A .wmmunication is coordinated wi1h a candidate, an authorized committee, a political 

party committee, or an agent of any of the foregoing when the communication is (1) paid for, in 

whole or. part by a person other than thai candidate, authorized committee, or political party 

committee;. (2) satisfies at least one of the content standards5 described in 11 C.F.R. § ~09.2l(c); 

and (3) satisfies at least one of the conduct standards described in 11 C.F.R. § 109.2l(d). 

11 C.F .R. § 109.2l(a)(l)- (3). In contrast, an independent expenditure is an expenditure by a 

person for a communication expressly advocating the election or defeat of a clearly identified 

candidate that is not made in cooperation, CORSUltation, or concert with, or at the request or 

suggea:tinn of a cmnii.date, a candidate's au1horized comnlittae, ar them agenm, or a political party 

committee or.ie& agents. 2 U.S.C. § 431(17); 11 C.F.R. § 100.16. 

In this matter, the fli'St prong of the coordinated communication test is satisfied because the 

Fund is a third-party payor. The second prong of the test, the content standard, appears to be 

'lbe Commission recently revised the content Standard in II C.F.R. § ID921(c) in response to the D.C. Cin:uit's 
decision in Shti)IS v. FEC, 528 F.3d 914 (D.C. Cir. 2008). lbe Commission added a new standard to the content 
prong oftlil morelinated cmiUilUilications rule. 11 C.F.R. § 1092l(cX5) ~aovers communil:atioM that am the 
fimcticmal equivalent of express advocacy. See &plantltion and .Justification/01" Coordinated Comm1111ications, 
15 Fed. Reg. SS947 (September IS, 2010). The effective date oftbe new content standard is December 1, 2010, 
after the events at issue in this matter. The new standard would not change the analysis in this Report. · 
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satisfied in two ways: (1) the text of the radio ad contains ''magic words" express advocacy C'Vote 

for Ken Buck''), see 11 C.F.R. §§ 100.22(a) and 109.21(cX3), and (2) the ad clearly identified Buck 

and appears to have been broadcast in Colorado starting in mid-July 2010, well within 90 days of the 

August 10,2010, primary election. See 11 C.F.R. § 109.21(c)(4)(i). Thus, whether or not the 

Fund's communications were independent expenditures or coordinated communications hinges on 

an analysis of the COJ\duct prong of the test. 

The conduct praog may be satisfied whea, inter alia, (1) a communication is created, 

produced, or distributed at the request or sugestion of the candidate or his or ker authorized 

committee, or at the suggestion of the person paying for the communication, and the candidate or his 

· or her committee assents to that suggestion; (2) the candidate or his or her authorized committee is 

materially involved in certain decisions regarding the communication; or (3) the communication is 

created, produced,=·or distributed aft~r one or more substantial discussions about the communication 

between the candidate and his or her authorized committee and the payor or his or her agents. 

11 C.F.R. § 109.21(d)(l)-(3). 

Based on a review of the available information, including the complaint and publicly 

available sources, it appears that DeMint appeared with Buck only once during the period at issue, at 

a July 8, ·2010, campaign event in Denver. DeMint and Buck h«1th gave speeches at the event that 

were recorded and made publicly available; however, there is no iDdication that the two men or their 

staffs discussed public communications planned by the Fund at that time or any other time. 

Specifically, there is no allegation or infonnation linking DeMint's appearance with Buck to the 

Fund's public communications, such as statements by Buck that requested or suggested ~t the 

Fund run advertisements on his behalf, or information indicating that Buck assented to the Fund's 

suggestion that it create, produce, or distribute ads in support of his campaign. In fact, the only 
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refe~ce to the Fund's expenditures in support of Buck appeared to be in a fundraising email in 

which l>c?Mint discussed the Fund's independent expenditure campaigns in support of several 

candidates for U.S. Senate. However, there is no information in the email, or any other available 

.~ 

docwnent or source, suggesting that DeMint or the Fund coordinated the expenditures at issue with 

Buck or his campaign. Moreover, the responses, which include affidavits by Buck and his campaign 

treasurer~ deuy that any of the conduct prongs were satisfied or that the Buck Committee cooperated 

with, ounsulted with, acted in concert witlJ, e1r requested or sugges1Bd that DeMiat 01 the Fund DIClke 

any public communicatioDI supporting Buck's candidacy. 

. Given the Respondents' denials, the speculative nature of the complaint, and the absence 

of any o~ infonnation suggesting coordination, the conduct prong of the coordinated 

communications regulations has not been met, thus, there appears to be no resUlting violation of 

the Act. Therefore, there is no reason to believe that the Senate Conservatives FWld and Barry ~r: ... 

Wynn, in his official capacity as treasurer, violated 2 U.S.C. § 441a(aX2), or that Senator James 

14 DeMint violated the Act. 
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