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Y I supported the Office of General Counsel's recommendation to take no further 
[̂ action and close the file in this matter. However, I write separately to emphasize that my 

ij) agreement with the ultimate recommendation to take no further action in the matter 
should not be read as agreement with the General Counsel's various legal theories 

^ presented in support of the assertion that the Respondent was required to register and 
^ report with the Commission as a "political committee" under the Act^ 

Q The legal theories put forward by the General CJounsel in this matter employ the 
^ same sort of multi-factor balancing and intent-and-effect tests rejected by the Supreme 

Court, most recently in Citizens United v. FEC.̂  First, section 100.22(b) of the Commission's 
regulations, which purports to define "express advocacy," is nothing more than the same 
kind of test the Commission created to define the functional equivalent of express advocacy 
after Wisconsin Right to Life, Inc. v. FEC {"WRTL").̂  That test, however, was unequivocally 
rejected by the Court in Citizens United. In addition, the Commission's case-by-case 
approach to deciding a group's political committee status is also deeply flawed. Although 
this case-by-case approach was most recently reaffirmed by the Commission in early 
2007,4 since then, the Supreme Court has decided WRTL,̂  Davis v. FEC,̂  and Citizens 
United/ and the D.C. Circuit has decided EMILY's List v. FEC,̂  SpeechNow.org v. FEC? and 
Unity '08 v. FEC.i° Yet the FEC has not modified its policy, even though the policy relies 
upon several regulations that have been struck or called into question by these cases, and 

^ "Political committee" is defined by the Act, see 2 U.S.C. § 431(4), and has been further limited by the 
Supreme Court. See Buckley v. Valeo, 540 U.S. 1,79-80 (1976). 
2 130 S. Ct 876 C2010). 
3 551U.S. 449(2007). 
4 Political Committee Status, Supplemental Explanation and Justification ("2007 Political Committee Status 
Supplemental E&J"), 72 Fed. Reg. 5595 (Feb. 7,2007). 
5 551 U.S. 449. 
fil28S. Ct 2759 (2008). 
7 130 S. ct 876 (2010). 
8 581F.3dl(D.C Cir. 2009). 
9 599 F.3d 686 (D.C Cir. 2010). 
10 596 F.3d 861 (D.C Cir. 2010). 



moreover, several of the enforcement matters which purportedly provide guidance 
regarding the case-by-case approach turned on these same invalid approaches. 

As explained more fully below, I urge the Commission to revisit section 100.22 of its 
regulations, and its 2007 policy on political committee status. 

I. BACKGROUND 

MUR 5831 (Softer Voices) arose from a complaint alleging that Softer Voices, an 
entity organized under section 527 ofthe Internal Revenue Code, failed to register and 
report as a political committee during the 2006 election cycle in violation ofthe Federal 

^ Election Campaign Act of 1971, as amended ("the Act").ii The Commission found reason to 
^ believe that Softer Voices violated the Act, and authorized the Office of General Counsel 
^ ("OGC") to conduct an investigation. OGC ultimately recommended that the Commission 

admonish Softer Voices for failing to register and report as a political committee, but take 
no further action.12 j supported taking no further action, but rejected OGC's conclusion that 

^ Softer Voices was required to file with the Commission as a "political committee." 

2 The complaint cited television advertisements run by Softer Voices, and argued that 
Q Softer Voices failed to register and report as a political committee because: (1) the costs of 
rH the advertisements were "expenditures" under the Act because they were "unquestionably 

for the purpose of influencing the United States Senate election in Pennsylvania;"!^ (2) 
Softer Voices spent more than $1,000 on those advertisements; and (3) Softer Voices is a 
section 527 "political organization."!^ Contrary to the complainant's assertions, however, 
neither advertisement constituted an "expenditure" under the Act. But OGC located two 
other advertisements on Softer Voices' website which they believed were expenditures 
under the Act, and recommended that the Commission find reason to believe that Softer 
Voices ought to have reported as a political committee.!̂  

11 The complaint also alleged that Softer Voices impermissibly coordinated its activities with Santomm 2006 
(the principle campaign committee of Rick Santorum), and that Softer Voices accepted contributions from a 
foreign national. On February 11,2009, the Commission voted to find no reason to believe that any of the 
respondents violated the law with respect to these allegations. MUR 5831 (Softer Voices), Certification dated 
Feb. 13,2009. 
" MUR 5831 (Softer Voices), General Counsel's Report ("GCR") #2. 
" MUR 5831 (Softer Voices), Complaint at 4. 
14 This argument has already been refuted elsewhere. See MUR 5541 (November Fund), Statement of 
Reasons of Vice Chair Matthew Petersen and Commissioners Caroline Hunter and Donald McGahn at 13-14. 
1̂  As OGC notes, these two advertisements were "not discussed in the complaint" MUR 5831 (Softer Voices), 
First General Counsel's Report ("FGCR") at 5. Instead, OGC found them in what has been called a "pre-RTB 
investigation." The statute, however, does not authorize OGC to investigate a matter until after the 
Commission finds that there is a reason to believe ("RTB") that a violation ofthe Act occurred. See 2 U.S.C. § 
437g(a)(2) (only after finding reason to believe that a violation has occurred shall the Commission make an 
investigation of such violation) (emphasis added). See also MUR 5835 (Quest Communications, Inc. / DCCC), 
Statement of Reasons of Vice Chairman Matthew Petersen and Commissioners Caroline Hunter and Donald 
McGahn at 1-2,13-14 (discussing the concerns that arise when respondents in enforcement matters are not 
provided an opportunity to respond to allegations raised by OGC before the Commission votes on whether to 
fmd reason to believe); FECv. Machinists Non-Partisan PoliticalLeague, 655 F.2d 380,387-388 (D.C. Cir. 



Those ads, "Tough Enough" and "We the People," stated: 

"Tough Enough" -

[Narrator] Our enemies crash 
planes into buildings... 

[On screen: Image of people chanting (subtitied translation of 
chant, 'Death to America'). Image of airplane crashing into 
World Trade Center.] 

... they cut off heads... [On screen: Image of terrorists preparing to behead hostage 
Eugene Armstrong (text identifies footage as described 
above].] 

And ifthey get nuclear weapons, 
they will use them on us. 

[On screen: Image ofa person building a bomb.] 

Right here. [On screen: Image of ciiy (Pittsburg/Philadelphia) 
undergoing nuclear attack Image of terrorists chanting 
[subtitied translation of chant, 'Bomb. Bomb. USA'].] 

[Senator Santorum] When leaders 
say they are prepared to kill 
millions ofpeople...we must take 
them at tiieir word. 

[On screen: Footage of Santorum delivering speech, over 
image of terrorists (from previous frame].] 

[Narrator] Senator Santorum is 
leading the effort to prevent a 
nuclear Iran. 

[On screen: 'Iran TV' cartoon image of Statute of Liberty with 
a hollowed out skull. Text reads, 'America is the enemy of 
Cod's unity and an affront to God.'] 

Don't we need leaders tough enough 
to face such threats? 

As above. 

Softer Voices is responsible for this 
message. 

[Onscreen: Photograph of Santorum. Text states,'Senator 
Rick Santorum.' Softer Voices disclaimer at bottom of screen]. 

We the People"-

[Child's Voice] We the people ofthe 
United States... 

[On screen: image of Declaration of Independence] 

[Narrator] Who live in a world of 
danger... 

[On screen: Still photographs, presented in succession, of 
Osama Bin Laden and other terrorists]. 

...danger from fanatics swom to kill 
Americans... danger fivm tyrants 
seeking nuclear weapons. 

[On screen: Still photographs, presented in succession, of 
Iranian President Mahmoud Ahmadinejad, North Korean 
leader Kim Jong-il, missiles being launched and acts of terror]. 

Bob Casey recently showed he is still 
trying to leam the names ofthese 
tyrants. 

[On screen: Photo of Casey, offset with image of missile being 
launched, followed by textfivm news article published in the 
Alientown Morning Call, reading, "asking [Casey] to name the 
former Iranian president... Casey couldn't answer."]. 

Senator Santvrum understands 
these threats. 

[On screen: Photo of Santorum]. 

[SenatorSantorum] When leaders 
say they are prepared to kill 
millions of people... we must take 
them at their word. 

[On screen: Footage of Santorum delivering a speech]. 

[Narrator] Can we really risk Bob 
Casey leaming on the Job? 

[On screen: Footage of protesters/terrorists buming an 
American flag. Text states: "Can we risk Bob Casey learning 
on the job?"]. 

1981) (in comparing the FEC's investigative statutory authority to other agencies such as the SEC and FTC, 
the court stated "the FEC has no such roving statutory functions"). 



Softer Voices is responsible for the 
content of this advertising. 

[On screen: Photograph of Santorum, next to text stating: 'Rick 
Santorum - Real. Experienced. Leadership.' Softer Voices 
disclaimer at bottom of screen]. 
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OGC concluded that both "Tough Enough" and "We the People" constituted express 
advocacy under section 100.22(a) because both advertisements "use individual words and 
slogans that in context can have no reasonable meaning other than to urge the election of 
Santorum or defeat of Casey."!̂  Regarding "Tough Enough," OGC argued it was express 
advocacy because it "praises Santorum in the context of describing national security 
threats and prominentiy features images of him, casting him in a positive light," and the 
slogan 'Don't we need leaders tough enough to face such a threat' "references the office of 
Senator when it refers to 'leaders' and urges action when it references a 'need.'"!̂  OGC 
further argued that "the communication's reference to the 'need' for a particular kind of 
candidate [i.e., one who is 'tough enough'), preceded by the identification of Rick Santorum 
as that type of candidate, is express advocacy of Santorum's candidacy."!̂  

Regarding the second advertisement, "We the People," OGC argued it contained 
express advocacy because: 

[T]he ad depicts photographs of Santorum and his electoral opponent Casey, 
attacks Casey's qualifications and praises Santorum's, and concludes 'Can we 
really risk Bob Casey learning on the job?' This ad is express advocacy 
because it identifies a candidate and references the office of Senator when it 
refers to a 'job.' The only way a viewer could 'risk Bob Casey learning on the 
job' would be by voting for him for the 'job' of Senator. Thus, the ad exhorts 
viewers to defeat Casey and not take the 'risk.' Moreover, the use of 'risk' as 
a verb in this sentence is equivalent to the use of verbs such as 'vote for' or 
'elect' The ad also states: 'Rick Santorum. Real. Experienced. Leadership.' 
This statement is centered on the candidate and references personal 
characteristics unrelated to any issue. Further, the use of the word 
'leadership' is a reference to his election to the office of Senator, where he 
would be a leader. The ad does not direct the reader to take action to express 
a view on a public policy issue or urge the reader to take some action other 
than to vote for Santorum.̂ ^ 

OGC also argued that both advertisements contained express advocacy under 11 
CF.R. 100.22(b) because: 

[T]he ads tout Santorum's accomplishments, character, and qualifications, 
and in proximity to the upcoming election, these ads only make sense if they 
are read as advocating the election ofthe clearly identified candidate.̂ ^ 

16 MUR 5831 (Softer Voices), FGCR at 10. 
"Id 
18 Id at 10-11 (citing 11 CF.R. § 100.22(a)). 
19 MUR 5831 (Softer Voices), Factual & Legal Analysis at 8. 
20 MUR 5831 (Softer Voices), FGCR at 12. 



For instance, the ad 'We the People' attacks Casey's qualifications and praises 
Santorum's leadership and qualifications. The ad 'Tough Enough' praises 
Santorum and highlights his character and qualifications by stressing his 
'tough' leadership. Further, the ads only make sense if they are understood 
to advocate Santorum's election. Thus, 'We the People' viewers are urged 
'not to risk Bob Casey learning on the job' by voting for him for Senator. 
Similarly, viewers of 'Tough Enough' are urged to fill the 'need' for 'leaders 
tough enough' by voting for Santorum for Senator.21 

After much discussion, the Commission found a reason to believe that Softer Voices 
failed to register and report as a political committee. Based upon those discussions, my 

Q impression was that the "We the People" advertisement may have contained some 
^ language that was sufficiently similar to that used by the Santorum campaign as a slogan. 
^ Under section 100.22(a), the use ofa campaign's slogans can constitute express advocacy. 

Since there was a reason to believe that the advertisement constituted express advocacy 
^ under section 100.22 (a), there was also a reason to believe that the advertisement was 
^ express advocacy under the broader definition of express advocacy found at section 

100.22(b). Also based upon those discussions, my impression was that "We the People" 
(N was broadcast on television. Given the expense of such advertising, there was a reason to 
^ believe that Softer Voices was required to register and report as a political committee.22 

Contrary to my belief at the time of the reason to believe vote, OGC's investigation 
did not support a finding that the Santorum campaign used a slogan that was then used by 
Softer Voices in "We the People." And contrary to the assumption that "We the People" was 
an expensive television advertisement, the investigation confirmed that it only appeared on 
Softer Voices' website. Thus, I supported OGC's recommendation to take no further action, 
but could not support requiring Softer Voices to register and report as a political 
committee. 

II. ANALVSIS 

The Softer Voices matter is but one example of a number of cases where the FEC has 
employed a variety of multi-factor balancing tests to ascertain whether a group is a 
"political committee" under the Act. Political committee is a defined term: "Any committee, 
club, association, or other group of persons that receives contributions aggregating in 
excess of $1,000 during a calendar year or which makes expenditures aggregating in excess 

21 Id. OGC also notes that "the ad does not direct the reader to take action to express a view on a public policy 
issue or urge the reader to take some action other than to vote for Santorum." Id. at 12 n.l0. 
22 OGC had advanced other theories in support of its conclusion with which I did not agree. For example, it 
relied on section 11 CF.R. § 100.57, which purported to define "contnbution" and was read in a manner that I 
felt was much too broad. See MUR 5541 (November Fund), Statement of Reasons of Vice Chair Matthew 
Petersen and Commissioners Caroline Hunter and Donald McGahn at 8-12. That the regulation went too far 
was later confirmed by the D.C. Circuit Court of Appeals, first in EMILY's List v. FEC, 581 F.3d 1 (D.C. Cir. 2009), 
then in SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010). 



of $1,000 during a calendar year."23 in Buckley, the Supreme Court limited the reach of this 
provision in two pertinent ways. First, it construed the Act's disclosure requirements, 
reporting requirements, and expenditure limitations "to reach only funds used for 
communications that expressly advocate the election or defeat ofa clearly identified 
candidate."24 Second, it fiirther limited the statute to "only encompass organizations that 
are under the control ofa candidate or the major purpose of which is the nomination or 
election ofa candidate."̂ ^ This second limitation is commonly called the "major purpose" 
test 

i As this matter (and countless others) demonstrates, the FEC routinely deviates from 
such jurisdictional limitations, and instead employs a variety of ad hoc balancing tests and 

<H subjective intent-and-effect based inquiries in its never-ending quest to regulate political 
^ speech.2̂  Certainly, the Commission and its counsel invoke the proper standards in the 
^ abstract; every attempt is made to portray its various approaches as paradigms of 
^ moderation and objectivity.̂ ^ But behind the closed doors ofthe FEC's confidential 
^ enforcement process, the standards are ever-changing and unpredictable, and expand or 
^ contract depending on the conclusion sought The two most egregious examples are the 
^ FEC's resuscitation of section 100.22(b), which purports to define express advocacy, and its 
r̂ J application of a case-by-case approach to ascertaining whether a group is a political 
2 committee.28 
^ . 
O 
rH A. The Checkered History of Section 100.22(b) 

Promulgated in 1995, section 100.22(b) purports to define "express advocacy." 
Originally, the FEC claimed it was the codification of the Ninth Circuit's decision in FECv. 

23 2 U.S.C§431(4)(A). 
2* Buckley, S40 U.S. at 80. 
25 W. at 79. 
26 "Because the FEC's 'business is to censor, there inheres the danger that [it] may well be less responsive 
than a court - part of an independent branch of govemment - to the constitutionally protected interests in 
free expression.'" Citizens United, 130 S. Ct at 896 (quoting Freedman v. Maryland, 380 U.S. 51,57-58 (1965)). 
Similarly: 

If speakers are not granted wide latitude to disseminate information without government 
interference, they will 'steer far wider ofthe unlawful zone.' This danger is especially acute 
when an ofRcial agency of government has been created to scrutinize the content of political 
expression, for such bureaucracies feed upon speech and almost ineluctably come to view 
unrestrained expression as a political 'evil' to be tamed, muzzled, or sterilized. . . . The 
possible inevitability of this institutional tendency, however, renders this abuse of power no 
less disturbing to those who cherish the First Amendment and the unfettered political 
process it guarantees. Buckley imposed upon the FEC the weighty, if not impossible, 
obligation to exercise its powers in a manner harmonious with a system of free expression. 

FEC V. Centra/ Long Island Tax Reform Immediately, 616 F.2d 45,55 (2d Cir. 1980) (Kaufman, J., concurring). 
27 See, e.g., MUR 5024R (Council for Responsible Government, Inc., etal.), Factual & Legal Analysis at 5 ("By its 
very terms, section 100.22 is a carefully tailored provision."). See also 2007 Political Committee Status 
Supplemental E&J, 72 Fed. Reg. at 5604 ("The Commission was able to apply the alternative test set forth in 
11 CF.R. 100.22(b) free of constitutional doubt based on McConnell's statement that a 'magic words' test was 
not constitutionally required, as certain Federal courts had previously held."). 
28 The case-by-case approach was most recentiy reafiirmed by the FEC in 2007. See 2007 Political Committee 
Status Supplemental E&J, 72 Fed. Reg. at 5595. 



Furgatch, as well as Buckley and FEC v. Massachusetts Citizens For Life ("MCFL").29 But then 
the regulation was held unconstitutional by several circuit courts, rejecting such 
arguments.3o The Commission subsequently adopted a policy that it would not enforce 
100.22(b) in the First or Fourth Circuits (where the regulation was held unconstitutional), 
which, as a practical matter, resulted in the non-enforcement of 100.22(b) nationwide.̂ i 

Then, in the wake of McConnell v. FEC, and without any prior notice, the FEC revived 
the regulation in the context ofa confidential enforcement matter.32 First, the FEC asserted 
that because the Court in McConnell said that Buckley's so-called "magic words" did not 
represent "a constitutionally-mandated line beyond which no regulation was possible," the 
FEC believed that "the Supreme Court essentially overruled past decisions invalidating 
section 100.22(b) on constitutional grounds."33 Second, relying on the fact that McConnell 

CO 
CD 

CO 

ST 29 See Explanation and Justification for Final Rules on Express Advocacy ("Express Advocacy E&J"), 60 Fed. 
^ Reg. 35291,35293-95 (July 6,1995). 
^ 30 See Maine Right to Life Committee v. FEC. 914 F. Supp. 8,12-13 (D. Me. 1995), affd per curiam, 98 F.3d 1 (1st 
^ Cir. 1996) (per curiam), cert denied. 118 S. Ct 52 (1997) (Under 100.22(b), "what is issue advocacy a year 
^ before the election may become express advocacy on the eve of the election and the speaker must constantiy 

re-evaluate his or her words as the election approaches."); FEC v. Christian Action Network, 894 F. Supp. 946 
(W.D. Va. 1995), affd 92 F.3d 1178 (4tfi Cir. 1997) (unpublished) and FEC v. Christian Action Network {"CAN 

^ II"). 110 F.3d 1049,1052-54 (4th Cir. 1997) (concluding that "the entire premise ofthe court's analysis [in 
Q Furgatch] was that words of advocacy such as those recited in footnote 52 were required to support 
^ Commission jurisdiction," and that "[i]t is plain that the FEC has simply selected certain words and phrases 
^ from Furgatch that give the FEC the broadest possible authority to regulate political speech {ie. 

'unmistakable,' 'unambiguous,' 'suggestive of only one meaning,' 'encourage[ment]'), and ignored those 
portions of Fur^aCcA...which focus on the words and text ofthe message." The court also imposed fees and 
costs on the Commission for its enforcement efforts.). See also Virginia Society for Human Life v. FEC, 263 F.3d 
379 (4th Cir. 2001) (finding 100.22(b) unconstitutional); Right to Life of Duchess Co., Inc. v. FEC. 6 F.Supp. 2d 
248 (S.D.N.Y. 1998) (finding that 100.22(b)'s definition of'express advocacy' is not authorized by FECA as 
that statute has been interpreted by the United States Supreme Court in MCFL and Buckley). 
31 See Paul S. Ryai\, Wisconsin Right to Life and the Resurrection of Furgatch, 19 Stan. L. & Pol'y Rev. 130,131 
(2008) ("the FEC had stopped enforcing its Fur̂ atc/i-like definition of'express advocacy [100.22(b)]"). See 
also MUR 5024 (Council for Responsible Govemment, Inc., etal), Statement of Reasons of Chairman Bradley 
Smith and Commissioners David Mason and Michael Toner at 2 n.5 (declining to apply 100.22(b) to 
communications made in 2000 on the grounds that it "has been held unconstitutional") (internal dtations 
omitted). 
32 See MURs 5024 and 5024R (Council for Responsible Government, Inc., etal). The FEC originally dismissed 
the matter. MUR 5024 (Council for Responsible Government, Inc., etal.), Statement of Reasons of Chairman 
Bradley Smith and Commissioners David Mason and Michael Toner. After the complainant sued under 2 
U.S.C. § 437g(a)(8), the district court remanded the matter to the FEC for reconsideration of its decision in 
light of McConnell On remand, the Commission applied 
11 CF.R. § 100.22(b). See MUR 5024R (Council for Responsible Government, Inc., etal.). GCR #2. 
33 MUR 5024R (Council for Responsible Government Inc., et al.). GCR #2 at 7. The Commission made much of 
the hyperbolic language used by Justice Thomas, speaking in dissent that "[t]he Court, in upholding most of 
[BCRA's] provisions by concluding that the 'express advocacy' limitation derived by Buckley is not a 
constitutionally mandated line, has, in one blow, overtumed eveiy Court of Appeals that has addressed this 
question (except perhaps, for one)... FEC v. Furgatch." McConnell v. FEC. 540 U.S. 93,278 n.ll (2003) 
(Thomas, J., dissenting). Aside from the obvious problem with this position (dissents are not law), the 
majority in McConnell specifically addressed Justice Thomas' claim by making it explicitiy clear that it was not 
overruling Buckley. Subsequent cases make this clear. See New Mexico Youth Organized v. Herrera. 611 F.3d 
669 (10th Cir. 2010); North Carolina Right to Life, Inc. v. Leake, 525 F.3d 274 (4th Cir. 2008); Center for 
Individual Freedom v. Carmouche, 449 F.3d 655 (Sth Cir. 2006), cert denied, 549 U.S. 1112 (2007); Anderson v. 



upheld the statutory definition of "electioneering communication" "to the extent that the 
issue ads broadcast during the 30- and 60-day periods preceding federal primary and 
general elections are the functional equivalent of express advocacy," the Commission recast 
section 100.22(b) as a regulation that "fills the gaps" between where Buckley's so-called 
"magic words" ends and McConnell's "functional equivalent" begins.̂ * The FEC imposed a 
civil penalty in the matter.̂ s 

In WRTL, the Supreme Court rejected the FEC's over-reading of McConnell There, 
the Court made clear that McConnell did not uphold the electioneering communication ban 
because it was the functional equivalent of express advocacy (as was suggested in MUR 
5024R, the matter that resuscitated section 100.22(b)); rather it was upheld only to the 

w extent that it was the functional equivalent of express advocacy.̂ ^ Thus, the FEC's 
^ assumption that McConnell had significantly expanded its jurisdiction was wrong. 

rs. 
^ Spear. 356 F.3d 651 (6th Cir. 2004), cert denied, Stumbo v. Anderson, 543 U.S. 956 (2004); Am. Civil Liberties 
^ Union ofNev. v. Heller, 378 F.3d 979,985 (9th Cir. 2004). Even if Justice Thomas was correct it would not 
^ have any impact on Right to Life of Duchess Co., Inc. v. FEC, 6 F. Supp. 2d 248 (S.D.N.Y. 1998), as that case 
i-y turned on the limited reach of the underlying statute, not the constitutionality of the regulation. 
^ 34 MUR 5024R (Council for Responsible Government Inc., et al.), GCR #2 at 7-8 (making clear that section 
0 100.22(b) is broader than Buckley). See also MUR 5024R, Statement of Reasons of Commissioner Bradley 
iH Smith (explaining why the Commission was wrong to revive section 100.22(b)). Moreover, although the 
*H Commission's revival of section 100.22(b) was not made public until 2005, it was nonetheless retroactively 

applied by the Commission to activity that occurred prior to the 2004 election. See MURs 5511 & 5525 (Swift 
Boat Veterans); MUR 5753 (League of Conservation Voters); MUR 5754 (MoveOn.org Voter Fund). 
35 But can an agency really abandon a prior interpretation of its own ambiguous regulation without Hrst 
going through notice and comment? See LeMoyne-Owen College v. NLRB, 357 F.3d 55,61 (D.C. Cir. 2004) 
(Roberts, J.) ("[w]here, as here, a party makes a significant showing that analogous cases have been decided 
differentiy, the agency must do more than simply ignore that argument.... The need for an explanation is 
particularly acute when an agency is applying a multi-factor test through case-by-case adjudication."); 
Ramaprakash v. FAA, 346 F.3d 1121,1124 (D.C. Cir. 2003) (agencies must provide a "reasoned analysis 
indicating that prior policies and standards are being deliberately changed, not casually ignored") (internal 
citations omitted); id. at 1125 ("An agency's failure to come to grips with conflicting precedent constitutes 'an 
inexcusable departure from the essential requirement of reasoned decision making.'"); Alaska Professional 
Hunters Ass'n v. FAA. 177 F.3d 1030,1033-34 (D.C. Cir. 1999) {citing Paralyzed Veterans of Am. v. D.C. Arena 
LP.. 117 F.3d 579,586 (D.C. Cir. 1997) ("Once an agency gives its regulation an interpretation, it can only 
change that interpretation as it would formally modify the regulation itself: through the process of notice and 
comment rulemaking.")); cf United States v. Magnesium Corp. of Am. LLC, 616 F.3d 1129,1139 (10th Cir. 
2010) ("The issue of whether an agency may alter its interpretation of its own regulation without notice and 
comment is the subject ofa circuit split with the Third, Fifth, and Sixth Circuits apparentiy adopting the D.C. 
Circuit's view, and the First and Ninth Circuits seemingly taking the contrary position."). The problem is 
exacerbated when the agency relies on a reinterpretation of the regulation to impose a civil penalty. See 
MURs 5511 & 5525 (Swift Boat Veterans) (applying 100.22(b) retroactively after its resurrection by the FEC, 
resulting in the payment ofa civil penalty). Cf. Magnesium Corp. of Am. LLC, 616 F.3d at 1144 ("[E]ven if 
Congress repealed the [Administrative Procedures Act] tomorrow, the Due Process Clauses of the Fifth and 
Fourteenth Amendments would still prohibit the imposition of penalties without fair notice.... And it pertains 
when an agency advances a novel interpretation of its own regulations in the course of a civil enforcement 
action. If an agency could punish a regulated par^ for following the agency's own interpretation of its own 
ambiguous regulation, after all, 'the practice of administrative law would come to resemble 'Russian 
Roulette.'") (internal citations omitted). 
36iym,551U.S.at453. 

8 



Nonetheless, section 100.22(b) lived on. In the wake of WRTL, the FEC promulgated 
a rule that purported to define "permissible" electioneering communications, and 
essentially relegated the First Amendment to a regulatory exception to the Act^^ This rule 
was then used to "inform" the FEC's use of section 100.22(b), and keep it viable, since 
section 100.22(b) had some superficial similarity to the test articulated by Chief Justice 
Roberts in WRTL. But in Citizens United, the Supreme Court once again made clear that the 
FEC was wrong, and struck as unconstitutional the Commission's WRTL rule and its two-
part, ll-factor balancing test for determining what speech is banned.̂ s Perhaps sensing 
that its beloved section 100.22(b) had the same flaws,^^ the FEC's lawyers recycled yet 
another rationale, this time appealing not to the statute upon which it was originally based, 
but instead to the FEC's supposed general power to make policy.̂ o 

^ B. Problems With the Current Incarnation of Section 100.22Cb) 
to ^ ' 
•ST 
<:T On its face, section 100.22(b) is vague and goes beyond the construction of express 

advocacy announced in Buckley; in application, it is nothing more than the same sort of ad 
^ hoc, multi-factored balancing test rejected by the Supreme Court in Citizens United. 

Similarly, when the vagaries of section 100.22(b) are combined with the FEC's creative 
interpretations of Buckley's major purpose test (particularly efforts that appear designed to 

^ expand, not limit the reach of the statute), it is anyone's guess what comes within the FEC's 
0 self-proclaimed regulatory jurisdiction. 
*H 

Today, the fluid application of section 100.22(b) is rationalized in three ways: 

37 See 11 CF.R. § 114.15 (defining so-called "pennissible electioneering communications"). 
38 Citizens United, 130 S. Ct at 895-96. 
39 Tellingly, the regulation is often paraphrased. See, e.g.. The Real Truth About Obama, Inc v. FEC, No. 09-724, 
Brief for the Respondents in Opposition to Petition for a Writ of Certiorari at 14 (when purporting to quote 
section 100.22(b), the regulation's inclusion of context is omitted, and replaced by an ellipses; similarly, the 
regulation is essentially rewritten to make it seem as if it is not an internally inconsistent two-part test that 
demands the regulator view a communication "taken as a whole," but then focus on its "electoral portion"). 
*o See The Real Truth About Obama, Inc v. FEC, No. 09-724, Brief for the Respondents in Opposition to Petition 
for a Writ of Certiorari at 2; see also MUR 5634 (Sierra Club), Factual & Legal Analysis at 9 n. 8 ("Accordingly, 
the Commission possesses broad authority to interpret the term, to 'formulate policy* on it and to 'make, 
amend, and repeal such rules... as are necessary* regarding it") (intemal citations omitted). But see Faucher 
V. FEC, 928 F.2d 468,471 (1st Cir. 1991) (quoting Chevron USA, Inc v. Natural Resources Defense Council, Inc, 
467 U.S. 837,844 (1984) ("Ordinarily, when a statute is silent or ambiguous, 'considerable weight should be 
accorded to an executive department's construction of a statutoiy scheme it [has been entrusted] to 
administer.' That rule of construction no longer applies, however, once the Supreme Court has spoken on the 
issue.... It is not the role of the FEC to second-guess the wisdom of the Supreme Court")). See also EMILY's 
List V. FEC. 581 F.3d 1 (D.C. Cir. 2009) (holding that the regulations at issue in that case exceeded the 
Commission's statutory authority); id. at 26 ("By the plain language of the Federal Election Campaign Act 
(FECA), the FEC lacks the power it now asserts.") (Brown, J., concurring); Shays v. FEC {"Shays /"), 414 F.3d 76, 
109 (D.C. Cir. 2005) (noting that the Commission's regulation at issue in that case "mns roughshod over 
express limitations on the Commission's power"); FECv. Machinists Non-Partisan Political League, 655 F.2d 
380 (D.C. Cir. 1981) (rejecting the Commission's attempt to impermissibly assert jurisdiction into an 
unprecedented area). 



• Section 100.22(b) is enforceable, because it is the same as/consistent 
with/informed by Chief Justice Roberts' description of the "functional equivalent of 
express advocacy" found in WRTL; 

• Although section 100.22(b) was declared unenforceable, the FEC may nonetheless 
continue to enforce it because of McConnell and WRTL; and 

• Section 100.22(b) only triggers disclosure requirements, and no longer functions as 
a restraint on speech; thus, its contours need not be as precise. 

^ Unfortunately, all of these assumptions are flawed, and can be debunked. 
00 

IS) 1. Flawed Assumption #1: Section 100.22(b) is enforceable because it 
^ is the same as/consistent with/informed by Chief Justice Roberts' 
^ description of the "functional equivalent of express advocacy" found 
^ in WRTL 

^ Although a number of courts have struck section 100.22 (b) due to, inter alia, 
^ vagueness and over-breadth concerns, some nonetheless support its continued 
^ enforceability on the basis of some perceived superficial similarities between its language 
O and the opinion authored by Chief justice Roberts in WRTL. In fact, OGC applied this 
]3j reasoning in the Softer Voices matter.^i But a more careful review reveals that the WRTL 

"functional equivalent of express advocacy" test and section 100.22(b) are not the same. 
On the contrary, both the language of the regulation itself and the FEC's application of it 
(which goes well beyond its language) is nothing more than the same sort of multi-part, . 
multi-factor balancing test the FEC concocted after WRTL to define the separate but related 
concept ofthe functional equivalent of express advocacy, which the Court struck in Citizens 
United. 

a. The FEC and the functional equivalent of express advocacy 

WRTL concerned the reach of the "electioneering communication" ban of McCain-
Feingold. The statute banned electioneering communications, defined as: (1) any 
broadcast, cable, or satellite communication, (2) which refers to a clearly identified Federal 
candidate, (3) paid for with corporate or union general treasury funds, (4) made within 60 
days before a general, special, or runoff election, or 30 days before a primary or preference 
election, convention, or caucus for the office sought by the candidate, and (5) targeted to 
the relevant electorate.*^ 

41 See MUR 5831 (Softer Voices), FGCR at 12 n.l0 ("Although the Commission's express advocacy regulation 
was not at issue in WRTL, the Courf s consideration of what could be regulated as an electioneering 
communication set forth a test that included elements similar to those used in 11 C.F.R. § 100.22(b).") 
(intemal citations omitted). See also MURs 5910 & 5694 (Americans for Job Security), FGCR at 11 n.l2 
(same); MUR 5991 (U.S. Term Limits, Inc.), FGCR at 6 (same); MUR 5874 (Gun Owners of America Inc.), 
Factual and Legal Analysis at 4 n.2. 
42 See 2 U.S.C. § 434(f)(3) (defining "electioneering communication"). 
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The Court agreed that McCain-Feingold could not constitutionally prohibit the 
advertisements at issue regarding judicial nominations. According to the Court, although 
this statute was not vague, it was still overbroad, as it captured non-campaign 
advertisements. As explained by Chief Justice Roberts, McConnell had limited the reach of 
the statutory ban to the functional equivalent of express advocacy. The Chief Justice 
further explained that in addition to the statutory criteria defining electioneering 
communication, an advertisement came within tiie reach of the statute "only if the ad is 
susceptible of no reasonable interpretation other than as an appeal to vote for or against a 
specific candidate."*̂  in other words, in this context, to constitute the "functional 
equivalent of express advocacy," a communication must satisfy all six criteria (five fi'om the 
statute, and the "appeal-to-vote" test). 

* In the wake of WRTL, the Commission commenced a rulemaking to instruct 
^ speakers about what the FEC termed "permissible" speech.** In passing a final rule, the 

FEC developed its own interpretations that contradicted Chief Justice Roberts' repeated 
admonitions to favor speech over censorship and to give speakers clear guidance about the 

^ line between regulated and non-regulated speech. The FEC purported to establish a safe 
^ harbor for certain speech, while subjecting other speech to a "multi-step analysis for 
rsj determining whether [electioneering communications] that do not qualify for the safe 
^ harbor nevertheless qualify for the general exemption."*̂  

To avail oneself of the safe harbor, one's speech could not mention "any election, 
candidacy, political party, opposing candidate, or voting by the general public," nor could it 
take a position on the candidate's "character, qualifications, or fitness for office."*̂  
Moreover, the advertisement could only reference certain topics: "a legislative, executive, 
or judicial matter or issue," or propose a "commercial transaction."*̂  in addition to only 
talking about the government-approved subject matter, the advertisement had to "urge the 
public to take a position and contact the candidate."*̂  

For communications outside the safe harbor, the FEC created a multi-step analysis 
to consider "whether the communication includes any indicia of express advocacy and 
whether the communication has an interpretation other than as an appeal to vote for or 
against a clearly identified [fjederal candidate in order to determine whether, on balance. 
the communication is susceptible of no reasonable interpretation other than as an appeal 

« WKrL,551U.S.at452. 
44 Notice of Proposed Rulemaking on Electioneering Communications, 72 Fed. Reg. 50261,50264 (August 31, 
2007); see also Explanation and Justification for Electioneering Communications ("Electioneering 
Communications E&J"), 72 Fed. Reg. 72899 (Dec. 26,2007). 
45 Electioneering Communications E&J at 72902. 
46 Id. at 72903; see also 11 CFR § 114.15(b)(l)-(3). 
47 Electioneering Communications E&J at 72903. 
48 M 
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to vote for or against a clearly identified [fjederal candidate."*^ This is the now-infamous 
"two-part, 11-factor balancing test" openly mocked by the Court in Citizens United.^^ 

b. Section 100.22(b) on its face is vague, asking more than it 
answers 

Section 100.22(b) purports to define express advocacy as communications that: 

When taken as a whole and with limited reference to external events, such as the 
proximity to the election, could only be interpreted by a reasonable person as 
containing advocacy of the election or defeat of one or more clearly identified 

fs. candidate(s) because -
(1) The electoral portion of the communication is unmistakable, unambiguous, 

^ and suggestive of only one meaning; and 
KT (2) Reasonable minds could not differ as to whether it encourages actions to 

elect or defeat one or more clearly identified candidate(s) or encourages 
some o±er kind of action.5i 

(N The Explanation & Justification ("E&J") that accompanied section 100.22(b) notes 
^ that "communications discussing or commenting on a candidate's character, qualifications 
^ or accomplishments are considered express advocacy under new section 100.22(b) if, in 
r-l context, t^ey have no reasonable meaning other than to encourage actions to elect or 
•H defeat the candidate in question."52 That the regulation allows for the consideration of 

unspecified "context" is undisputed: "The Commission recognized the necessity of 
considering context when it promulgated section 100.22, adding a context element to both 
100.22(a) and (b)."53 

Even a superficial reading of this regulation reveals a number of vague, unspecified 
terms. For example, what is a "limited reference" to "external events"? The regulation 
points to "proximity to the election," but the inclusion of "such as" hints that there are other 
factors, described as "external events," that can be referenced. And the reference can only 
be "limited" - limited to what, it does not say. Likewise, how close to the election satisfies 
"proximity to the election"? A few days, weeks, or maybe months? The face of the 
regulation offers no guidance.̂ * 

4911 CF.R § 114.15(c) (emphasis added). 
50 Citizens United, 130 S. Ct at 895 ("In fact after this Court in VifRTL adopted an objective 'appeal-to-vote' test 
for determining whether a communication was the functional equivalent of express advocacy, the FEC 
adopted a two-part ll-factor balancing test to implement WRTL's mling."). 
5111 CF.R § 100.22(b). 
52 Express Advocacy E&J, 60 Fed. Reg. at 35295. 
53 MUR 5024R (Council for Responsible Government Inc.), GCR #2 at 8 (citing Express Advocacy E&J, 60 Fed. 
Reg. at 35295). 
54 The Commission considered but declined to adopt a proposal specifying an express advocaq^ timeframe 
{Le., a specific number of days before an election), opting instead for a "case-by-case" approach. Express 
Advocacy E&J, 60 Fed. Rieg. at 35295 ("... the timing of the communication would be considered on a case-by-
case basis."). But see Leake, 525 F.3d at 284 (In a similar context the Fourth Circuit noted: "Furthermore, 
these same open-ended terms provide littie ex ante notice to political speakers as to whether a regulator, 
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Then there is the internal inconsistency that seems to create a two-part test First, 
read the communication "taken as a whole" (which includes not only the whole ofthe 
communication's content, but unspecified "external" factors); and if (presumably) that is 
not enough to justify regulation ofthe communication, move on to step two, and focus on 
the "electoral portion." But which is the focus? The whole communication, or just the 
"electoral portion"? And what precisely is the "electoral portion" of the communication? 
The E&J appears to say that the "electoral portion" need not be electoral at all, but instead 
can merely concern "character, qualifications or accomplishments." And one need not raise 
such matters in any sort of pointed or adversarial manner. "Discussing" or "commenting" 
on one's "accomplishments" is enough, so long as it "encourages actions" to elect or defeat 
What sort of actions does the regulation have in mind? How does one go about 

CO "encouraging" such unspecified actions? Is not divining a communication's "electoral 
^ portion" a self-fulfilling prophecy - after all, once a regulator declares part of a 
^ communication to be the "electoral portion," how could that portion be read any way other 
^ than as "electoral" and thus sufficiently election-related to constitute express advocacy 
^ under the regulation? 

«o The vagaries found in section 100.22(b) are easily illustrated by example. To 
<N borrow from a hypothetical raised during oral argument in Citizens United, assume a 500-
^ page book spends 499 pages explaining in intricate detail, and without much in the way of 
Q charged rhetoric, all the legislative proposals of an elected official. But then, on the last 
•H page of the book, it concludes "vote for" the official who was the subject of the book.55 Does 

applying supple and flexible criteria, will make a post hoc determination that their speech is regulable as 
electoral advocacy. This approach simply guarantees that ordinary political speech will be chilled, the very 
speech that people use to express themselves on all sides of those issues about which they care most 
deeply."). 
55 Transcript of Oral Argument at 29-30, Citizens United v. FEC, No. 08-205 (S. Ct argued Mar. 24, 2009): 

CHIEF JUSTICE ROBERTS: If s a 500-page book, and at the end it says, and so vote for X, the 
govemment could ban that? 
MR. STEWART: Well, if it says vote for X, it would be express advocacy and it would be covered by the 
pre-existing Federal Election Campaign Act provision. 

MR. STEWART: Yes, our position would be that the corporation could be required to use PAC fimds 
rather than general treasury fimds. 
CHIEF JUSTICE ROBERTS: And if tiiey didn't you could ban it? 
MR. STEWART: Ifthey didn't we could prohibit the publication ofthe book using the corporate 
treasury funds. 

Contraiy to the assertion made by the Solicitor General in the subsequent Citizens United re-argument that 
the FEC has never pursued a book, see Transcript of Oral Argument at 65-67, Citizens United v. FEC, No. 08-
205 (S. Ct reargued Sept 9,2009) ("although [the Act] does cover fiill-length books," "the FEC has never 
applied [it] in that context" "there has never been an enforcement action for books," and there has been "no 
administrative practice of ever applying it to books"), the FEC has pursued books. See MUR 5642 (George 
Soros) (investigating a book by Soros that was critical of President George W. Bush); see also FEC v. Forbes, 98 
Civ. 6148 (S.D.N.Y. Aug. 21,1998) (the Commission asked the court to find that bi-weekly columns authored 
by the candidate in Forbes Magazine resulted in knowing violations of the Act by the candidate, the magazine, 
and his campaign committee); Reader's Digest Ass'n, Inc v. FEC, 509 F. Supp. 1210 (S.D.N.Y. 1981) (plaintiff 
sought to block the Commission from investigating a video-taped re-enactment of Senator Edward Kennedy's 
automobile accident at Chappaquiddick, which was produced in connection with the publication ofa 
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that convert the entire book to express advocacy, which in turn could generate a reporting 
obligation?56 

What ifthe last sentence is something less direct: "because of all his 
accomplishments, we need to do ever3^hing we can to keep [the elected official] in office." 
Is that express advocacy? It talks about his accomplishments, and seems to encourage 
actions to elect the official. Is the fact that he is a candidate enough of an "external" event 
to presumably move to step two, an analysis ofthe electoral portion? What if the official 
has not yet declared his intent to seek re-election? What if he has announced his 
retirement? Are these the sorts of "external" factors contemplated by the regulation? 

^ Or because it is a book, do we read it as a whole? Is that the sort of external factor 
2 that cuts against finding it to be express advocacy? What if the last sentence was even less 
^ direct: "we need to do everj^ing we can to help him"? A reasonable mind could read that 
^ as encouraging actions to keep the official in office. Could anyone really disagree that the 
^ sentence could not be read that way? If the book were released in the fall of an election 
^ year, does that make it proximate to the election? What if it were written by a political 
CO science professor, who published it in time for his fall semester (in an election year)? Is 
^ that an external event that cuts against finding express advocacy, and trumps the other 
^ external event, namely proximity to the election? And does the book cease to be express 
0 advocacy the day after the election? What if the book did not advocate any sort of action? 

Since, in the words of the regulation, it does not "encourag[e] some other kind of action," 
*̂  does that mean the book's discussion of the public official's accomplishments is enough to 

constitute express advocacy?̂ ^ 

c. Section 100.22(b) on its face differs from WRTL 

In addition to the facial vagueness, section 100.22(b) differs from Chief Justice 
Roberts' approach in a number of critical ways. First, the regulation lacks the very clear 
criteria found in the statutory definition of "electioneering communication" that was at 
issue in WRTL. In other words, the appeal-to-vote test as articulated by the Chief Justice is 
not a free-floating test;̂ ^ instead, it is a judicial limitation on a statute that had very clear 
and very objective triggers: (1) a television or radio advertisement that (2) referenced a 
federal candidate; (3) paid for with corporate or union general treasury fiinds; (4) aired 
within 30 days ofthe primary election or 60 days ofthe general election; and (5) targeted 
to a significant part of the electorate. 

Febmary 1980 Reader's Digest article about Senator Kennedy, who was a candidate for President at the time 
of publication). 
56 And assuming that it did trigger a reporting obligation, when would that obligation occur? Each time a 
copy ofthe book was sold? 
57 For example, Hillary tiie Movie "referred to Senator Clinton as 'Machiavellian,' asks whether she is 'the most 
qualified to hit the ground running if elected President' and the narrator reminds viewers that 'a vote for 
Hillaiy is a vote to continue 20 years ofa Bush or a Clinton in the White House.'" Citizens United, 130 S. Ct at 
890. Yet the film was noi; express advocacy, but merely its fimctional equivalent 
58 WRTL, 551 U.S. at 474 n.7 ("And keep in mind this test is only triggered ifthe speech meets the brightiine 
requirements of BCRA § 203 in the first place."). 
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Whereas WRTL concerned certain communications within clearly defined time 
periods before an election (30 days pre-primary, 60 days pre-general), section 100.22(b) 
can be applied year-round.^^ Although "proximity to the election" is a factor to be 
considered, it is only one of other nebulous factors. Does "proximate" mean mere days 
before the election? Weeks or months? 61 days before a general, or 31 days before a 
primary? Likewise, the application of section 100.22(b) is not limited to only some 
speakers (unlike in WRTL, which only applied to corporate, union, or concerned 
individuals, and only after the government, relying on Austin v. Mich. Chamber of Commerce, 
established its need to do so in McConnell). 

Nor is the regulation's application limited to a significant part of the relevant 
0 electorate. Thus, even ifa communication is never distributed to actual voters, that still 

does not preclude the application of section 100.22(b). WRTL, on the other hand, only 
^ applied to communications that could be received by a significant part of the electorate. 
^ Likewise, WRTL only concerned itself with television and radio ads (again, after the 
K government had presented evidence that justified treating such communications 
^ differently); whereas section 100.22(b) applies not only to television and radio, but to 
^ direct mail, telephone calls, and even fundraising solicitations. Thus, contrary to any 

assertion that section 100.22(b) is narrower than WRTL,̂ ^ the importation of the appeal-
^ to-vote test into the definition of expenditure (absent the other limiting criteria), creates a 
^ significantiy broader regulatory regime. 
*H 
H Second, although both WRTL and section 100.22(b) invoke a notion of "reasonable," 

the use of the word differs radically between the two. On the one hand, WRTL invokes 
"reasonable" in the context ofthe appeal-to-vote test: that the language of the ad is 
"susceptible of no reasonable interpretation other than as an appeal to vote for or against a 
specific candidate."̂ ^ In formulating this test. Chief Justice Roberts explained that this 
appeal-to-vote test was both simple and speech-protective.62 In the very same area of the 
opinion, the Chief Justice explained the importance ofthe objectiveness ofthe test He 
reasoned that under the appeal-to-vote test: 

59 The McConnell/WRTL functional equivalent of express advocacy test is a judicial limitation on a statutoiy 
provision that covers only communications mn within 30 or 60 days of an election. In other words, it has no 
bearing on communications outside the electioneering communications window. Express advocacy, on the 
other hand, is a standard that applies to communications year around. Thus, redefining "express advocacy" 
beyond the constmction of Buckley by including one part of the test for its functional equivalent {le., the more 
amorphous appeal-to-vote test) ignores a clear line drawn by Congress. For example, an advertisement mn 
61 days before an election cannot as a matter of law, be an electioneering communication, and whether or 
not it can be read as containing an appeal-to-vote ought to be irrelevant Stated differentiy, even though prior 
to Citizens United corporations were banned fi'om engaging in express advocacy, they could nonetheless pay 
for communications tiiat came within the appeal-to-vote test so long as such communications were not 
broadcast within 30 days of the primary election or 60 days ofthe general election. Re-defining express 
advocacy to include the appeal-to-vote test impermissibly removed this statutoiy distinction. 
60 See The Real Truth About Obama, Inc v. FEC, No. 09-724, Brief for the Respondents in Opposition to Petition 
for a Writ of Certiorari at 15 ("Section 100.22(b) is narrower than the WRTL test"). 
61 M^m, 551 U.S. at 451. 
62 W. at 468-73. 
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(1) There can be no free-ranging intent-and-effect inquiry. 
(2) There generally should be no discovery or inquiry into contextual factors. 
(3) Discussion of issues cannot be banned merely because the issues might be relevant 

to an election. 
(4) In a debatable case, the tie is resolved in favor of protecting speech.̂ ^ 

The Court went to great lengths in WRTL to explain the constitutional significance of 
its test by referencing the fact that it must ignore contextual references, "eschew the open-
ended rough-and-tumble of factors," which invite burdensome discovery and lengthy 
litigation, and give the "benefit ofthe doubt to speech, not censorship."̂ * Under WRTL, 
once one reasonable construction ofa communication is found (other than as an appeal to 
vote), the analysis ends; there is no balancing of reasonable interpretations of speech.̂ ^ 

to 
^ On the other hand, under section 100.22(b) the FEC gives the tie to the regulator, 
^ not the speaker. It balances reasonable constructions, and in the close call, mandates 
^ regulation. This is accomplished by invoking both a "reasonable person" and a "reasonable 
^ mind" test̂ ^ The regulation can be read as asking ifthe undefined "electoral portion" ofa 
CO communication can be read as encouraging actions to elect or defeat candidates, and if so, 
^ whether reasonable minds could differ that the communication could be so read. This does 
^ not protect issue advocacy or discussion. Instead, it essentially removes from 
0 consideration discussion of an elected official's accomplishments, by characterizing such 
'H discussion as "electoral." By drawing the line in the wrong place, section 100.22(b) fails to 

acknowledge that candidates, "especially incumbents, are intimately tied to public issues 

63 Mat 474 n.7. 
64 Id. at 482. See also Leake, 525 F.3d at 283 {"WRTL specifically counseled against the use of factor-based 
standards to define the boundaries of regulable speech, since such standards typically lead to disputes over 
their meaning and therefore litigation."). 
65 The notion of a reasonable construction of speech was not invented out of whole cloth by the Chief Justice. 
On the contrary, it is used in other First Amendment contexts, including libel. In Illinois, for example, courts 
apply the innocent construction test in analyzing libel claims. In those situations, an "article is to be read as a 
whole and the words given their natural and obvious meaning, and requires that words allegedly libelous that 
are capable of being read innocentiy must be so read and declared nonactionable as a matter of law." John v. 
Tribune Co., 24111.2d 437,442,181 N.E.2d 105,108 (IIL 1962). Stated differentiy, a "statement 'reasonably 
capable ofa nondefamatory interpretation, given its verbal or literaiy context should be so interpreted. 
There is no balancing of reasonable constmctions." Solaia Technology, LLC v. Specialty Pub. Co., 852 N.E.2d 
825,859 (IIL 2006). 
66 The FEC has rationalized its use of a reasonable person test by looking to other non-First Amendment areas 
of the law. Sometimes, it looks to the use ofa reasonable person test to define common law duties (under 
negligence, for example). Other times, it looks to "reasonableness" as that term is used in Fourth and Fifth 
Amendment jurispmdence. See Terry v. Ohio, 392 U.S. 1 (1968) (explaining "reasonable suspicion"); Florida v. 
Jimeno, 500 U.S. 248 (1991) (reasonable consent). But in both instances, the question is not whether a 
private citizen can speak, but whether the conduct of government law enforcement officers or others was 
reasonable under the circumstances. In other words, in both areas it is used to determine whether there is a 
breach of the applicable standard of care. Such use is improper in the First Amendment context where 
citizens have no duty to "steer clear" of certain speech, and failure to do so cannot in tum be judged by a 
reasonable person standard. On the contrary. First Amendment case law enjoys a long-standing history of 
striking down laws that operate in a fashion directing citizens to "steer clear" of constitutionally protected 
expression. See, e.g., Ashcrofiv. Free Speech Coalition, 535 U.S. 234,252 (2002) ("The Govemment cannot ban 
speech fit for adults simply because it may fall into the hands of children."). 
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involving legislative proposals and governmental actions."̂ ^ But by declaring discussion of 
such issues "electoral," section 100.22(b) makes almost any discussion of candidates off 
limits, and favors regulation as the norm, leaving liberty as the exception.̂ ^ 

d. The FEC continues to use the same test that was struck in 
Citizens United 

A review of the FEC's numerous enforcement and other matters demonstrates that 
the vagaries found in section 100.22(b) are not merely academic. In fact, the application of 
section 100.22(b) is not limited to its already-vague regulatory text̂ ^ Indeed, the 
Commission's current version ofthe express advocacy test is essentially the same multi-

(̂ ' factor balancing test that it had employed to define the functional equivalent of express 
2 advocacy, prior to its rejection by the Court in Citizens United. Despite this rejection, the 

test lives on under the guise of section 100.22(b). 

The result of exporting the FEC's erroneous reading of Chief Justice Roberts' opinion 
in WRTL is the continued use of the same sort of multi-factor balancing test that the FEC 

00 had erroneously used to define the fiinctional equivalent of express advocacy.̂ ^̂  Under this 
<̂  test, reference to context ofthe sort rejected by the Court is routinely considered. The 
^ application of the test looks not to the language of the communication itself, but to the 
0 subjective intent of the speaker, or how the speech is perceived by the so-called 
•H "reasonable person." Oftentimes, the burden is shifted to the speaker to prove that the 

advertisement is not express advocacy î in a remarkably similar manner (and even using 
the same sort of language) as in the failed efforts to define the functional equivalent of 
express advocacy. In other words, it presumes the government can regulate a particular 
communication merely because it references someone who is running for office, and then it 
is up to the speaker to prove that its speech is a "genuine" issue advertisement 

"Buckley. 424 U.S. at 42. 
68 This inverts the proper analysis. See Citizens Against Rent Control v. Berkeley, 454 U.S. 290,296-97 (1981) 
{"Buckley identified only a single narrow exception to the rule that limits on political activity were contrary to 
the First Amendment The exception relates to the perception of undue influence of large contributors to a 
candidate.") (emphasis in original). 
69 The FEC has made clear that its reading of section 100.22(b) is not limited to its regulatoiy text See MUR 
6073 (Patriot Majority 527s), FGCR at 9 (referring to the "distillation of the meaning of'expenditure' through 
the enforcement process"). 
701 am not the first to come to this conclusion. See, e.g., MUR 5874 (Gun Owners of America, Inc.), Statement 
of Reasons of Commissioner David Mason at 4 ("Section 100.22(b) suffers from the exact type of 
constitutional ficiilties described by the Chief Justice [in WRTL] because it endorses an inherentiy vague 
'rough-and-tumble of factors' approach in demarcating the line between regulated and unregulated speech."). 
71 But see Law Students Civil Rights Research Council Inc v. Wadmond, 401 U.S. 154,162-63 (1971) (upholding 
a rule that "lends itself to a constmction that could raise substantial constitutional questions, both as to the 
burden of proof permissible in such a context under the Due Process Clause of the Fourteenth Amendment 
and as to the permissible scope of inquiry into an applicant's political beliefs under the First and Fourteenth 
Amendments," on the grounds that the administering agency's constmction of the mle "is both extremely 
narrow and fully cognizant of protected constitutional fi-eedoms," including that the rule "places upon 
applicants no burden of proof."). 
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The Commission's own enforcement matters illustrate the test in action. For 
example, in the Softer Voices matter, the FEC's lawyers counseled the Commission to look 
to the following factors to establish that a communication referencing Senator Rick 
Santorum contained express advocacy because it: 

I 

I 

j • "praises Santorum;" 

• "in the context of describing national security threats;" 

• "prominentiy features images of him;" 

tn • "casting him in a positive light;" 
CP 
^ • depicts photographs of Santorum and his electoral opponent Casey; 
»s • "attacks Casey's qualifications and praises Santorum's;" 

cp • includes a phrase ('Rick Santorum. Real. Experienced. Leadership.') which is 
"centered" on the candidate and references "personal characteristics" somehow 

^ unrelated to any issue; 
6 
•H • uses the word 'leadership,' which is somehow a reference to his election to the office 

of Senator; and 

• "The ad does not direct the reader to take action to express a view on a public policy 
issue or urge the reader to take some action other than to vote for Santorum."72 

In another matter, MUR 5988 (American Future Fund), the Commission's General 
Counsel concluded that the following advertisement, which did not reference an election or 
otherwise encourage the viewer to vote, constituted express advocacy: 

When the unthinkable happened. Senator Norm Coleman teamed with Amy 
Klobuchar to secure $250 million to rebuild the 35W bridge. Coleman has 
worked with Republicans and Democrats to make college more affordable, 
expand opportunities for our soldiers and National Guard returning home, 
and crack down on predatory lenders. An independent voice for Minnesota: 
Norm Coleman. Call Norm Coleman and thank him for his agenda for 
Minnesota. 

The telephone number for Senator Coleman's district office in St Paul, 
Minnesota appeared on the screen at the end of the advertisement Also at 
the end of the advertisement was the written disclaimer, "Paid for by the 
American Future Fund." 

72 MUR 5831 (Softer Voices), FGCR at 10-12; id. Factual & Legal Analysis at 6-8. 
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Even though the advertisement praised a U.S. Senator's bipartisan legislative 
accomplishments, it was nonetheless express advocacy in the eyes ofthe Commission's 
lawyers because the advertisement supposedly "lack[ed] a specific legislative focus,"̂ ^ 
"[was] candidate centered," and "request[ed] electoral support by characterizing Coleman 
as An Independent Voice for Minnesota."̂ * That the action urged by the advertisement was 
to call the Senator at his official office number regarding the legislative accomplishments 
did not, in the eyes of the Commission's lawyers, change their conclusion.̂ ^ 

In another matter, the Commission's lawyers concluded an advertisement that did 
not contain express words of advocacy "may" nonetheless contain express advocacy 
because a "viewer would reasonably interpret this ad as urging a vote against" the public 

^ official referenced in the advertisement̂ ^ This sort of approach could not be more at odds 
^ with the numerous judicial pronouncements that make clear that the Commission may not 
^ look to the subjective impression of the viewer in determining whether or not a 
^ communication constitutes express advocacy.̂ ^ That the General Counsel could only say 

that it "may" constitute express advocacy in the eyes of a reasonable viewer̂ ^ illustrates 
^ that this determination is not viewed as a bright-line question of law, but instead is a 
00 muddy, fact-intensive inquiry. Again, this flies in the face of every judicial decision on the 
^ subject, and shows that the tie goes to the FEC, not the speaker. 

0 These are but a few examples of dozens and dozens of communications that have 
^ been deemed "express advocacy" by the Commission's lawyers, using a multitude of vague 

factors (none of which are based on the Commission's regulatory language, but yet are 
eerily familiar as the same totality-of-the-circumstances, multi-factor approach the FEC 
tried to use in defining the fimctional equivalent of express advocacy), such as: 

73 See MUR 5988 (American Future Fund), FGCR at 8-9 (because an advertisement "lack[ed] legislative focus," 
it would constitute express advocacy). But see MURs 5474 & 5539 (Dog Eat Dog Films, Inc.), FGCR at 17 (OGC 
concluded that a fllm and related marketing materials did not contain express advocacy even though: (1) "the 
film's criticism is wide-ranging," targeting the President Members of Congress from both parties, and 
touching upon military recruitment policies, the budget process, the Patriot Act the Iraq War, and the 
response to 9/11; and (2) the film refers to the incumbent president by name, and makes a statement 
concerning his re-election). 
74 MUR 5988 (American Future Fund), FGCR at 8-9. 
75 Id. But in other cases, urging a call to thank "can... be construed as an effort to encourage [the public 
official] to maintain his position on the specific legislative issues identified in the ads." MURs 5910 & 5694 
(Americans for Job Security), FGCR at 13 n.l4. 
76 Id. at 13. Yet in the context of a challenge to the FEC's coordination mles, the D.C. Circuit cited these 
advertisements by Americans for Job Security, and stated that they "did not contain the 'magic words' of 
express advocacy," and therefore could have been coordinated with candidates under the Commission's rule 
which covered only advertisements containing express advocacy outside the so-called time windows. Shays v. 
FEC {"Shays III"), 528 F.3d 914,924 (D.C. Cir. 2008). But in a subsequent enforcement matter against 
Americans for Job Security (MURs 5910 & 5694), the FEC's lawyers argued that these same advertisements 
contained express advocacy (and did so without any mention ofthe Shays III decision). 
77 Citizens United, 130 S. Ct at 889 ("the fiinctional-equivalent test is objective"); WRTL, 551 U.S. at 467 
(declining to adopt a test turning on "the speaker's intent to affect an election"). 
78 MURs 5910 & 5694 (Americans for Job Security), FGCR at 13. 
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O) 
CO 

CO 

00 
rvJ 

CP 

"lacks specific legislative focus;"̂ ^ 

"candidate centered;"̂ ^ 

characterizing a public official as "an independent voice," or telling the viewer to call 
and "thank" the official for official action;̂ ^ 

saying someone has demonstrated "leadership," or has been a "common sense 
voice" is somehow an emphasis on character, which equates to express advocacy;̂ ^ 

saying someone has "experience" is somehow an emphasis on qualifications, which 
equates to express advocacy;83 

saying someone is a "small businessman for 17 years" is somehow an emphasis on 
accomplishments, which equates to express advocacy (even though the 
advertisement focused on the need to protect jobs);̂ * 

failing to urge some specific action to be taken by the elected official;̂ ^ 

asking the viewer to "ask [the candidate] about his plans to bring our children back 
to [the state];"86 

failing to include a contact phone number;̂ ^ 

questioning a pubic official's leadership potential;̂ ^ 

how a viewer would "reasonably interpret" an advertisement;̂ ^ 

touting or attacking character, qualifications and accomplishments;̂ ^ 

"proximity to the upcoming election;"̂ ! and 

79 MUR 5988 (American Future Fund), FGCR at 8. 
80 W. 
81/£/. 

82 MURs 5910 & 5694 (Americans for Job Security), FGCR at 11. 
83/d. at 10. 
84 W. at 10-11. 
85/t/. 

86 W. at 13. 
87 M 
88/d 
89 W. 

90 MURs 5831 & 5854 (Lantern Project/Sofisr Voices), Factual & Legal Analysis at 8. 
91 MUR 5831 (Softer Voices), FGCR at 12. Of course, how "proximate" has never been defined. See MURs 5755 
& 5440 (New Democratic Network), FGCR at 11 ("the Advertisement's 'proximity to the election' (less than 
four weeks) might be comparable to the publication in Furgatch (one week).") (emphasis added). 
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• "on balance."92 

Such a "loose melange of factors do not elucidate WRTL's objective test; instead, they 
present the very infirmity identified by WRTL, namely, that of supplying regulators with 
nearly endless possibilities for discovering whether a communication can 'only be 
interpreted by a reasonable person as advocating the nomination, election, or defeat of that 
candidate in that election.'"̂ ^ 

The use of such factors has not been limited to just a few cases. On the contrary, 
they are used in case after case, including when examining other types of communications, 
such as voter guides and polls. For example, in MUR 5634 (Sierra Club), the FEC claimed 

(X) that a voter guide that did not contain any of the so-called "magic words" of Buckley 
CP nonetheless was express advocacy. The voter guide stated "Let your conscience be your 
^ guide" and "let your vote be your voice," urged the recipient to "Find out more about the 

candidates before you vote," and included the Sierra Club's website.̂ * 

^ The FEC identified two "factors" relevant to its analysis in MUR 5634 (but which, in 
^ the context of a voter guide, are unremarkable): (1) that the guide was distributed before 
(Sl the general election; and (2) that it identified the two leading candidates for President and 
^ U.S. Senate in Florida. With "limited reference" to these "factors," as well as yet another 
^ unremarkable "factor," i.e., "the Sierra Club's well-known stance promoting environmental 
H regulation," the FEC found that "Let your conscience be your guide and let your vote be 
H your voice" to be "unmistakable, unambiguous, and suggestive of only one meaning," 

specifically vote for Senator Kerry and Betty Castor.̂ s That the voter guide also said, "Find 
out more about the candidates before you vote. Visit www.sierraclubvotes.org," was of no 
consequence, since that factor did not "convert the pamphlet into a mere starting point for 
further information."̂ ^ Remarkably, the FEC acknowledged that "the 'reasonable mind' of a 
voter favoring relaxed or loose environmental regulation could regard [the guide] as 
encouragement to vote for President Bush and Mel Martinez."̂ ^ gut this did not matter, 
said the FEC, because "[w]e think the 'reasonable mind' viewing [the voter guide] 'could 
only []interpret[]' this pamphlet 'as containing advocacy ofthe election' of Senator Kerry 
and Berry Castor."98 

The approach taken by the Commission in the Sierra Club matter had obvious flaws. 
First, it shows that the "reasonable mind" test of section 100.22(b) is not the objective 

92 See MURs 6051 & 6052 (Wal-Mart Stores, Inc.), FGCR at 10 ("However, on balance, the presentation, when 
taken as a whole, could reasonably be constmed as two-fold....Thus, the Guide, taken as a whole, cannot only 
be interpreted by a reasonable person as containing advocacy of the election or defeat of one or more clearly 
identified candidates, and accordingly does not constitute express advocacy under section 100.22(b).") 
(emphasis added). 
93 Leake, 525 F.3d at 298 {"WRTL emphatically rejects the resort to a multi-factored, totality of the 
circumstances approach for defining regulable electoral advocacy."). 
94 MUR 5634 (Sierra Club), FGCR at 2. 
95/d. at 5. 
96 Id. at 11. 
97/c/. 

98 W. at 12. 
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question of law envisioned by Chief Jiistice Roberts. On the contrary, it proves that test is 
being read to require the regulators to guess what an imaginary third person might think a 
communication means. In other words, it is precisely the sort of "free ranging intent-and-
effect" test forbidden by the Court. Second, it shows the balancing of factors at work. 
Three factors that are utterly unremarkable and by definition are contained in every voter 
guide {i.e., distributed before an election, identified candidates, by a group that had well-
known policy preferences) outweighed the explicit action urged ("find out more about the 
candidates before you vote"), when combined with "pictures of gushing water, picturesque 
skies, abundant timber, and people enjoying nature."̂ ^ 

In addition to voter guides, polls have been described as constituting express 
advocacy. In one such matter, the General Counsel, ignoring the statute and the real-life 

^ differences between survey polls and telephone banks, argued that legitimate survey polls 
^ require the same disclaimers that are required on candidate advocacy. Behind closed 
<qr doors, the General Counsel was attempting to recast obvious language that is contained in 

every political poll (asking whether certain information would make a registered voter 
^ more likely to vote for a certain candidate) as express advocacy by bootstrapping together 
^ a number of factors.̂ oo 

^ Because the Commission's enforcement process is confidential during the pendency 
P ofa matter, and Commission deliberation regarding a matter remains confidential even 

after the matter closes, how these factors are balanced is unknown. Only on the rarest 
occasions does the public see the Commissioners verbalize how they approach this issue, 
what factors (if any) they use, and assuming factors are used, what weight is given tb them. 

One such occasion concerned an advisory opinion request submitted by the National 
Right to Life Committee in the midst of the 2008 election season. There, the requestor 
asked whether certain proposed advertisements were prohibited either because they were 
an electioneering communication that contained the functional equivalent of express 
advocacy, or an expenditure because they contained express advocacy. The transcript of 
the Commission's deliberations provides a window into the operating principles of various 
Commissioners and demonstrates the use of context and an intent-and-effect test^^^ As 
summarized by the amici brief filed by, inter alia, the Wyoming Liberty Group in Citizens 
United: 

^ Id. at 9. 
100 See also MUR 5842 (Economic Freedom Fund) (the General Counsel argued that a poll question 
"[a]ttack[ing] the accomplishments of [a former elected ofRcial] by making statements about policy positions 
while he was in oftice and asking the listener whether they are 'less likely' to vote for [the former ofHcialJ" 
was express advocacy). I joined with my colleagues in rejecting this approach. See MUR 5835 (Quest 
Communications, Inc. / DCCC), Statement of Reasons of Vice Chair Matthew Petersen and Commissioners 
Caroline Hunter and Donald McGahn. 
101 The transcript of this meeting is not available at the Commission, as the FEC does not generally transcribe 
its meetings (but instead makes audio recordings available on its website). Nonetheless, a transcript is 
attached to an amicus brief filed with the Court in Citizens United. See Citizens United v. FEC, No. 08-205, Brief 
of Amici Curiae, The Wyoming Liberty Group and the Goldwater Institute Scharf-Norton Center for 
Constitutional Litigation in Support of Appellant at 2 8 n. 3. 
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One commissioner began to run through the two-prong, ll-factor Heads You 
Speak, Tails You Don't Approach and admitted that the ad focuses on a 
legislative issue related to abortion. The commissioner continued by noting 
that the ad takes a position on the issue, but did not "exhort the public to 
adopt that position or urge the public to contact public officials with respect 
to the matter." She concluded by expressing her doubt that the ad might not 
be a genuine issue ad since not all four factors were present The second ad 
included a tag line of "Barack Obama, a candidate whose word you can't 
believe in." After explaining in some detail the nature of recent litigation 
faced by the Commission, the commissioner asked, "What would any normal 
person do with that information? They would say, well, gee, I don't want to 

CO vote for somebody I can't trust, whose word I can't believe in." Crucial to this 
CP commissioner's analĵ ical approach was an examination of audience reaction 
^ and the effect of the speech. Going further, the same commissioner explained 

that the ad attacked the character of Obama because it stated that a person's 
hs word cannot be believed in. After a lengthy discussion of the importance of 

character in raising children, the commissioner reasoned that mentioning a 
^ person's dishonesty is a "very direct attack" on character. Significantly, the 
^ commissioner then exclaims that the citizens requesting the advisory opinion 
''T "wouldn't need a 20-day AO [advisory opinion] if it was just an issue ad, and 
^ he wasn't seeking to affect the election."io2 
fH 

•H This is precisely the sort of cacophony of factor-balancing that the Supreme Court 
has said is impermissible: 

• A multitude of factors (such as taking a position on an issue, not exhorting the public 
to adopt that position, not asking the public to contact the public official). 

• Shifting the burden to the speaker to prove its speech was a "genuine" issue 
advertisement 

• Employing an intent-and-effects test, by invoking the intent of the speaker, and 
, asking how the viewer would perceive the advertisement 

The Court has made clear that speech cannot be regulated or prohibited based on 
"the speaker's intent to affect an election,"i°3 tĵ t̂ ̂ Lny such efforts afford "no security for 
free discussion,"io* and leave speakers "wholly at the mercy ofthe varied understanding of 
his hearers."i05 AS the Fourth Circuit said in North Carolina Right to Life v. Leake, "This sort 
of ad hoc, totality of the circumstances-based approach provides neither fair warning to 

102 Citizens United v. FEC, No. 08-205, Brief of i4m/ci Curiae, The Wyoming Liberty Group and the Goldwater 
Institute Scharf-Norton Center for Constitutional Litigation in Support of Appellant at 30-31 (intemal 
citations omitted). 
io3iym,551U.S. at 467. 
104 Id. (quoting Buckley, 424 U.S. at 43). 
105 Id at 469 (quoting Buckley, 424 U.S. at 43). 
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speakers that their speech will be regulated nor sufficient direction to regulators as to what 
constitutes political speech."iô  

The discussion in AO 2008-15 was not an isolated incident On the contrary, it 
represents the norm, and captures the conventional wisdom of many at the Commission.i07 
For example, in a subsequent enforcement matter, this time against a group called the 
Economic Freedom Fund,̂ ^̂  the same sort of ad hoc, totality of circumstances approach 
was employed. This matter provides one ofthe clearer examples ofthe effort to export the 
Commission's multi-factored electioneering communication definition to give life to section 
100.22(b). Two ofthe three Commissioners who supported pursuing the groupi°^ make 
clear that the FEC's WRTL rule "included elements similar to those used in section 

<j> 100.22(b)," and the same sort of factors are used in both analyses.̂ °̂ 
o) 
^ In determining whether the FEC could regulate the group, the following were 

considered: 
IN. 

^ • That the group was created three months before the 2006 general election; 

0* 
fNj • Almost all its funds were donated by one contributor; 

Q • That contributor was also a major contributor to Swift Boat Veterans during a 
fH previous election cycle; 
fH 

• Almost all ofthe group's spending occurred in the three months prior to the 2006 
general election; and 

• The "vast majority" of its television, radio and mail communications "attacked" eight 
Democratic House candidates (in the same analysis, the claim is later reduced to five 
candidates).m 

106 525F.3d at 283. 
107 Another of my colleagues suggested that while WRTL protects against protracted litigation, "there is not a 
restriction even engaging in minor litigation which could clarify enough so that a decision could be made 
fairly quickly." As the Wyoming Center observed: "Apparentiy, under this third approach, speakers enjoy an 
ample remedy found in litigating their rights if they can do so in a speedy, non-protracted fashion." Citizens 
United v. FEC, No. 08-205, Brief of Amici Curiae, The Wyoming Liberty Group and the Goldwater Institute 
Scharf-Norton Center for Constitutional Litigation in Support of Appellant at 31. 
1081 recused fi'om deliberations on this matter, as prior to joining the FEC I represented the group. 
109 MUR 5842 (Economic Freedom Fund), Certification dated Apr. 16,2009 (By a vote of 3-2, the Commission 
declined to approve OGC's recommendation to find reason to believe that Economic Freedom Fund violated 
the Act by failing to register and report as a political committee. Commissioners Bauerly, Walther, and 
Weintraub voted afiirmatively. Commissioners Hunter and Petersen dissented. Commissioner McGahn 
recused himself). 
110 MUR 5842 (Economic Freedom Fund), Factual & Legal Analysis at 8 n.8,9 n.lO (attached as Attachment A 
to Statement of Reasons of Commissioners Cynthia L. Bauerly and Ellen L. Weintraub). 
111 MUR 5842 (Economic Freedom Fund), Statement of Reasons of Commissioners Cynthia L. Bauerly and 
Ellen L. Weintraub at 1. 
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The Commissioners made much of a poll taken by the group, which they 
characterized as a "push poll."ii2 xĵ ey characterized the poll as "written in an 
inflammatory and leading manner" and claimed that it was "not designed to illicit a genuine 
response regarding an issue," but was designed to "dissuade the listener... from voting 
for" the referenced politician.ii3 How they knew the intent ofthe poll, they do not say. 
They pointed to yet another factor: the poll did "not ask the listener to discuss their 'mood 
and view[ ]... regarding issues of public importance' "ii* They then asserted that the 
poll was "reminiscent of the infamous 'Bill Yellowtail' ad,"ii5 diat was cited in McConnell 
(which all parties to the litigation agreed was not express advocacy; the advertisement was 
offered to the Court as an example of an advertisement that was beyond the reach ofthe 
Act as construed by Buckley, but that Congress wished to ban under its new electioneering 

0 communication definition found in McCain-Feingold̂ î ). They also claimed that the 
O introductory questions of the poll and phrasing of other questions provide an "electoral 
^ nexus and indicate that the purpose of the poll was to influence a federal election."!̂ ^ 

^ As for the actual content of the communications, the Commissioners concluded that 
CO two mail pieces "warrant[ed] examination" (despite not calling the pieces express 
^ advocacy, the Commissioners still wanted to investigate, even though no violation of the 

law was established), because: 
ST 
^ • The first piece called an incumbent Member of Congress the "least effective member 
^ of Congress." In their view, even though the piece included a discussion of the 
H politician's voting record, and did not reference an election, there "simply is no 

other reasonable interpretation of that statement" other than as an "attack on his 
qualifications or fitness for office." 

• The other piece declared that the referenced politician "does NOT represent Georgia 
values!" The piece did include a discussion of some legislative votes; but since it did 
not include "any call to action related to pending legislation or to an issue," and it 
did not "encourag[e] the listener to contact their representative regarding an issue," 
the mail piece "warranted investigation" because the group "may be a political 
committee."ii8 

112 W. at 3. 
113 w. 
114 W. at 2-3. 
lis Mat 3. 
116 See MUR 5842 (Economic Freedom Fund), Statement of Vice Chairman Matthew Petersen and 
Commissioner Caroline Hunter at 18-19 ("[A]ll of the ads discussed in the McConnell litigation, including the 
Bill Yellowtail ad, targeted candidates and criticized particular votes they made. None, however, became 
express advocacy on the basis of that content Depending on the facts, some may have been electioneering 
communications and some may have been intended to influence. But all parties agreed that they were not 
express advocacy."). 
117 MUR 5842 (Economic Freedom Fund), Statement of Reasons of Commissioners Cynthia L Bauerly and 
Ellen L Weintraub at 4. 
118 MUR 5842 (Economic Freedom Fund), Statement of Reasons of Commissioners Cynthia L. Bauerly and 
Ellen L. Weintraub at 3. On the contraiy, the statements can be read as a statement of fact or opinion, as 
opposed to advocacy. See FEC v. Christian Coalition, 52 F. Supp. 2d 45,63 (in considering whether a speech 
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Once again, in the application of section 100.22(b), speech is analyzed using an ever-
changing multitude of factors under the rubric of improper or wholly made up standards 
{i.e., intent to influence a federal election, "electoral nexus"). Speculation as to the intent of 
t̂ e speaker and the effect it has on the listener or reader is critical. The timing ofthe 
spending, that the group discussed the voting records of incumbents who were candidates, 
leading questions in polls, "attacking" supposed "fitness for office" - such factors were 
employed by the Commission in its since-struck WRTL rule. That the group's major donor 
also gave to another group in a prior cycle is seen as significant But nowhere is Buckley 
ever referenced; that the Court warned that the "distinction between discussion of issues 
and candidates may often dissolve in practical application"^^^ is of no consequence; and the 
Chief Justice's "tie goes to speaker" admonition is ignored. 

fH 

O 2. Flawed Assumption #2: Although Section 100.22(b) was declared 
^ unenforceable, the FEC may nonetheless continue to enforce it because 
^ of McConnell WRTL 

^ The fundamental problem with this assertion is that it applies a judicial limitation of 
one statutory provision (the "electioneering communication" ban) to another entirely 

(M different statutory provision (the definition of "expenditure"). In other words, it assumes 
^ that the appeal-to-vote test articulated by the Chief Justice is a free-floating test that 
p somehow empowers the FEC to re-construe another part of the statute that has already 
M been construed by the Court, simply to breathe new life back into a regulation that had 

been declared unenforceable. 

The appeal-to-vote test articulated by Chief Justice Roberts in WRTL is not a ft-ee-
floating test̂ 20 instead, it is a judicial limitation on a statute that has very clear and very 
objective triggers. Although the statutory "electioneering communication" ban was not 
vague, it was still overbroad, as it captured non-campaign ads. Hence the Court, first in 
McConnell and then with more detail in WRTL, limited the reach of this statute to only those 
ads that constituted the functional equivalent of express advocacy. As was explained by 
Chief Justice Roberts in WRTL, in addition to the statutory criteria, an advertisement came 
within the reach ofthe statute only if it could not be reasonably read as something other 
than an appeal to vote for or against the referenced candidate. In other words, to 

that included language such as the description of "a typical national pro-family strategy when it came to 
knocking offsomehody like Pat Williams [an incumbent Democratic U.S. Senator]," and concluding that 
"[wje're going to see Pat Williams sent bags packing back to Montana in November of this year," the court 
concluded that it was not express advocacy because the language was "descriptive rather tiian prescriptive" 
and "prophecy rather than advocacy'̂ - Similarly, the communication at issue in MUR 5842 (Economic 
Freedom Fund) could be read to persuade the elected official himself to change his ways, and start 
representing the conservative values and needs ofhis constituents, and not the liberal values and priorities of 
the liberal elected leadership ofhis political party in Washington, DC 
119 Buckley, 424 U.S. at 42. 
120 WRTL, 551 U.S. at 474 n.7 ("And keep in mind this test is only triggered if the speech meets the brightiine 
requirements of BCRA § 203 in the first place.") (emphasis added). 
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constitute the "functional equivalent of express advocacy," a communication must satisfy 
all six criteria (five from the statute, plus the appeal-to-vote test).121 

Thus, asserting that section 100.22(b) is the same as the Chief Justice's appeal-to-
vote test answers the wrong question. After all, the appeal-to-vote test concerned the 
electioneering communication provision of McCain-Feingold; it did not in any way purport 
to inform the definition of "expenditure." The proper question, therefore, is whether the 
FEC can broaden the term "expenditure" beyond the limitation imposed by the Court in 
Buckley. The short answer is it cannot rewrite statutory language that has already been 
construed by the Court 122 

^ Under Buckley, only communications that in express terms advocate the election or 
O defeat of a clearly identified candidate or group of candidates are considered 
^ "expenditures" subject to regulation under the Act by the Commission.123 jhis construction 
^ of the statutory "expenditure intended to influence a federal election" language found at 
h> section 441b of the Act (the supposed basis for section 100.22(b)) has been repeatedly 
^ reaffirmed by the Court. For example, in MCFL, the Court reaffirmed the Buckley express 
^ advocacy standard for determining whether a communication constitutes an "expenditure" 
(M under the Act, and moreover, reaffirmed Buckley's command that an organization must 
^ engage in so-called "magic words" express advocacy for purposes of determining whether 
p or not its satisfies the definition of "political committee."i24 
fH 

H Similarly, the Court in McConnell made clear that it was not changing the "express 
advocacy" construction ofthe term "expenditure." In fact, McConnell characterized Buckley 
as a statutory construction case. The Court described Buckley's reading ofthe statute as 
"strict," and noted that "the use or omission of'magic words'... marked a bright statutory 
line separating 'express advocacy* from 'issue advocacy.'"i25 The Court could not have been 

121 In Leake, the Fourth Circuit made clear that the appeal-to-vote test is but one part of a larger test fof the 
functional equivalent of express advocaq̂ . 525 F.3d at 299-300 ("BCRA § 203 only regulates communications 
that refer to specific individuals ('clearly identified candidates') at specific times (thirty days before a primary 
and sixty days before a general election) and reach at least a specific number of people (50,000 in the district 
or state the candidate seeks to represent)."). 
122 Nor does the FEC have some sort of free-ranging power to regulate, despite occasional claims to the 
contrary. See MUR 5634 (Sierra Club) Factual & Legal Analysis at 9 n.8 ("... the Commission possesses broad 
authority to interpret the term [express advocacy], to 'formulate policy' on it and to 'make, amend, and repeal 
such mles... as are necessaiy regarding it"); MUR 5024R, FGCR at 5 n.6 (same). See also The Real Truth 
About Obama, Inc v. FEC. No. 09-724, Brief for the Respondents in Opposition to Petition for a Writ of 
Certiorari at 2 ("The Commission is empowered to 'formulate polic/ with respect to FECA," and 'to make, 
amend, and repeal such mles as are necessary to carry out the provisions of FECA'") (intemal citations 
omitted). On the contrary, the FEC's authority is quite limited. As the D.C. Circuit has made clear: "In this 
delicate first amendment area, there is no imperative to stretch the statutoiy language " FEC v. Machinists 
Non-Partisan Political League. 655 F.2d 380,394 (D.C. Cir. 1981). See also EMILY's List v. FEC. 581 F.3d 1,19 
(D.C. Cir. 2009) (finding "a significant mismatch between these challenged provisions and the FEC's authority 
under FECA"). 
123 Buckley, 424 U.S. at 44. 
124 MCFL, 479 U.S. 238,249 (1986) (citing Buckley, 424 U.S. at 44 n.52); see also SpeechNow.org v. FEC, 599 
F.3d686 (D.C Cir. 2010). 
125 McConnell 540 U.S. at 126 (emphasis added). 
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clearer when it explained that Buckley's "express advocacy limitation... was the product of 
statutory interpretation... ,"̂ 26 and that "the express advocacy restriction was an endpoint 
of statutory interpretation, not a first principle of constitutional law."i27 in fact, subsequent 
to McConnell, the FEC itself acknowledged that McConnell did not concern the express 
advocacy standard announced in Buckley: "McConnell did not involve a challenge to the 
express advocacy test or its application, nor did the Court purport to determine the precise 
contours of express advocacy to any greater degree than did the Court in Buckley "̂28 

That Buckley's construction of express advocacy remains the only permissible 
construction of the Act, and that subsequent cases did not redefine "expenditure," has been 
made clear by a number of Circuit Courts, decided both before and after McConnell.̂ ^̂  As 

Ml the First Circuit has already held in Faucher v. FEC, "an interpretation given a statute by the 
0 Supreme Court becomes the law and must be given effect. It is not the role of the FEC to 
^ second-guess the wisdom of the Supreme Court"i30 

K Even the Ninth Circuit's decision in FEC v. Furgatch does not support the FEC's 
^ current approach.̂ î pirst, despite the FEC's suggestions to the contrary,i32 section 
05 100.22(b) and Furgatch are not the same. Furgatch said, "[sjpeech may only be termed 
fM 'advocacy* if it presents a clear plea for action, and... it must be clear what action is 

advocated [i.e.,]... a vote for or against a candidate.. ."̂33 Factually, Furgatch concerned 
P anti-Carter newspaper ads that ran days before the 1980 election. After taking Carter to 
,H task for some of his campaign tactics, the advertisement stated: "If he succeeds the country 
<H will be burdened with four more years of incoherences, ineptness and illusion, as he leaves 

a legacy of low-level campaigning." The advertisement then urged the reader to "DON'T 
LET HIM DO IT!" Because the only way to not "let him do it" was to vote against Carter, the 
Ninth Circuit held that the action urged was thus a vote against a candidate, and the 
advertisement constituted express advocacy. But section 100.22(b) contains no such clear 
plea for action requirement ofthe sort mandated by the Ninth Circuit ̂ 34 jhat this clear 

126 Id. at 191-92 (emphasis added). 
127 Id. at 190 (emphasis added). 
128 MUR 5024R (Council for Responsible Government), Factual & Legal Analysis at 3. See also MUR 5024R, 
Statement of Reasons of Commissioner Bradley Smith at 5 ("The General Counsel's office and a majority of ±e 
Commission appear to agree that McConnell does not change the applicable law."). 
129 In fact the Commission has agreed with this. See 2007 Political Committee Status Supplemental E&J at 
5597 ("However, the Court made it clear that FECA continued to contain the express advocacy limitation as to 
expenditures on communications made independentiy of a candidate, because Congress, in enacting BCRA, 
modified the limitation only insofar as it applied to 'electioneering communications.'"). 
130 928 F.2d 468,471 (1st Cir. 1991). 
131807 F.2d 857 (9tii Cir. 1987). 
132 See Express Advocacy E&J, 60 Fed. Reg. 35292 (explaining that the definition contained at 100.22(b) was 
drawn fi'om MCFL and Furgatch.). 
133 Furgatch. 807 F.2d at 864. 
134 In Furgatch. the court set out a three-part standard for express advocacy, the second part of which is 
absent from section 100.22(b). Furgatch, 807 F.2d at 864 ("First even if it is not presented in the clearest 
most explicit language, speech is 'express' for present purposes if its message is unmistakable and 
unambiguous, suggestive of only one plausible meaning. Second, speech may only be termed 'advocacy' if it 
presents a clear plea for action, and thus speech that is merely informative is not covered by the Act Finally, 
it must be clear what action is advocated. Speech cannot be 'express advocacy of the election or defeat ofa 
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