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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

January 26, 2011

VIA FIRST CLASS MAIL AND FACSIMILE

Joseph E. Sandler, Esq.
Sandler, Reiff & Young, P.C.
300 M Street, SE

Suite 1102

Wasksington, DC 20003

Facsimile: (202) 479-1115

RE: MUR 6451
MoveOn.org and Wes Boyd, in
his official capacity as treasurer

Dear Mr. Sandler:

On August 7, 2009, we notified your clients, MoveOn.org and Wes Boyd, in his official
caparity as treasuret, (the “Committee™) that it had been referred to the Office of General
Counsel for its apparent failure to file four 48-Hour Notices of twelve independent expenditures
totaling $557,082.36 and two 24-Haur Notices of independent expenditures totaling
$158,393.02, in accordance with 2 U.S.C. § 434(g). On January 19, 2011, the Commission
found reasontobehevethntyourclwnts violated 2 U.S.C. § 434(g) and 11 C.F.R. § 104.4(b) and
(), provisions of the Act and the Commission's regulations. Enclosed is the Factual and Legal
Analysis that sets forth the basis for the Commission’s determination.

Plesse note that you have a legal obligation te preserve all documents, secords and
materials relating to this metter intil such time ws yous are notifled that the Canmission has
clasad its file in this matten. Saz 18 U.S.C. § 1519.
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We look forward to your response.

Enclosures
Factual and Legal Analysis
Conciliation Agreement

On behalf of the Commission,

C

L. Bauerly
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: MoveOn.org and Wes Boyd, MUR: 6451
in his official capacity as traasurar

L BACKGROUND

This matter was generated based on information ascertained by the Federal
Election Commission (*“the Comumnission”) in the nornml course of carrying out its
supervinary sesponsibilitiss. See 2 U.S.C. § 437g(a)(2). The Repants Analysis Division
(“RAD") mfierred MoveOn.org and Wes Boyd, in his offioial capacity as transarer; (the
“Committee” or “Respondents™) to the Office of General Counsel for failing to file four
48-Hour Notices of independent expenditures totaling $557,082.36 and for failing to file
two 24-Hour Notices of independent expenditures totaling $158,393.02.

On August 7, 2009, this Office notified the Respondents of the referral in
accordance with the Commission’s policy regarding notification in non-complaint
generated matters. 74 Fed.Reg. 38617 (August 4, 2009). In its response to the
notification, received by the Commission on August 31, 2009, the Committee requests
that the Commission take no further action as o the Committee’s failure tu file the
nodices in (uesiion, or, in the alturndéive, refer the matter to the Commissien’s Altermiive

Dispute Resodution Office. The Commaittee ciuims that the reparts weee timely prepared

uulmng the Commission’s FECFILE software. However, it claims that three of tha 48-

Hour Notices in question did not upload to the Commission, and that the fourth 48-Hour
Notice uploaded, but for unknown reasons, contained data from a previously filed 48-
Hour Notice. The Committee did not specifically address its failure to file the two 24-

_Hour Notices. The Committee does claim that the failure to properly file the reports was
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MUR 6451(MoveOn.Org) 2
Factual and Legal Analysis

inadvertent, and may have been caused by either human or computer error. Finally, the
Committee states that it is taking steps to verify that future notices will be successfully
filed with the Commission.

As discussed below, it does not appear that the failures to file the notices resulted
from problems with the Commission’s software, and were instead the result of the
Committee’s errors. Accordingly, the Commission found reason to believe that the

Committee vislated 2 U.S.C. § 434(g) andt 11 C.RR § 104.4(b) and (c), and authierizad

.pre-probahie cause conciliation with the Committee.

II. FA AN.

An independzmt expenditire is an expemititum that expressly advocates the

-election or defeat of a clearly identified Federal candidate and that is not made in concert

or cooperation with, or at the request or suggestion of, the candidate or his or her
committee or agent. 2 U.S.C. § 431(17).
A political committee that makes or contracts to make independent expenditures

-aggregating $10,008 or more with respect to a given election at any time duringa

calendar year up to and including the 20™ diy before tire date of an election shall file a
repurt deacribiag the exaesnditures withiin 48 howrs. 2 U.S.C. § 434(g)(2); 11 C.F.R.

§ 104.4(b)(2). The reports, knawn as 48-Hour Natices, must be filnd by the end of the
second day “following the date on which a communication that constitutas an
independent expenditure is publicly distributed or otherwise publicly disseminated.”
11 CF.R. § 104.4(b)(2). The Committee shall file additional reports within 48 hours
after each time it makes or contracts to make independent expenditures aggregating an

"additional $10,000. d.
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MUR 6451(MoveOn.Org) 3
Factual and Legal Analysis

In addition, a political committee that makes or contracts to make independent
expenditures aggregating $1,000 or more with respect to a given election after the 20"
day, but more than 24 hours before the date of an election, shall file a report describing
the expenditures within 24 hours. 2 U.S.C. § 434(g)(1); 11 C.F.R. § 104.4(c). The
reports, known as 24-Hour Notices, must be filed within 24 hours “following the date on
which a communication that constitutes an independent expenditure is publicly
distritnted ar otherwise puhiicly dissumimatad.” 11 CF.K. § 104.4(c). The Cammiwee

shali file additional seports within 24 hours afier eagh time it makes or eqntmicts to make

independant expeaditures aggregating an additional $1,000. /d
A. 48-Hour Notices

On October 13, 2008, the Committee filed its 2008 October Quarterly Report,

which included a Schedule E disclosing 87 independent expenditures totaling $4,091,644

in support of or opposition to Federal candidates in the 2008 general election. However,
the Committee failed to file four 48-Hour Notices for 12 of the independent expenditures

totaling $557,082.36. See RAD Referral, Attachment 2.

On November 19, 2008, RAD sent a Request for Additional Informatior
(“RFAI”) to the Conmmittee referensing the 2008 Octoer Quarterly Report and the
Committee’s failure to file the mquired 48-Hour Notiaes of indepantient axpenditunes.

_On December 19, 2008, the Committee’s assistant treasurer contacted RAD and stated

that after he received the RFAL he reviewed the Committee’s data file and realized the
notices had been prepared but had not been filed. Referral at 2, He acknowledged that
the Committee had not received confirmation receipts for the notices. /d The
Committee then filed a Miscellaneous Electronic Submission stating that it had “prepared
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Factual and Legal Analysis

and closed these reports in its software” and believed that the reports were properly filed
utilizing the Commission’s FECFILE software. Referral at 3. The Committee provided a

copy of its electronic file to demonstrate that the assistant treasurer had prepared the

notices. 7d

In its response to the referral notification, the Committee again maintains that the
notices were timely prepared using the Commission’s software. In addition, the
Coxzmilise suggests that it is pousible that the nétices wure net filed becauss of either
humen or somputer arror. Respanse at 3. The Gosmmnittee also claims that onz of the 48-
Haar Notices of independent expenditures tataling $219,651.76 was prepared and iﬁed,
but that for unknown reasons, the report cantained data from a 48-Hour Notice originally
filed in May 2008. /d. The Committee suggests that the Commission’s software may
have substituted the previously submitted data for the data entered by the Committee. Jd.

B. 24-Hour Notices
On December 2, 2008, the Committee filed its 2008 30-day Post-General report,

‘which included a Schedule E disclosing 41 independent expenditures totaling

$502,794.34 in s=pport of or oppositica to Federal onndidates in the 2008 general
electian. However, the Coenmiltee failnd to file two 24-Heur Notices for cight
independent expenditures totaling $158,393.02. See RAD Referanl, Attachment 3.

On Febmary 20, 2009, RAD seat an RFAI to the Commmittee refecencing the 30-
Day Post-General report and the Committee’s failure to file required 24-Hour Notices of
independent expenditures.! On February 26, 2009, the Committee filed a Miscellancous

! The RFAI sctuslly identified nine indepméant expendinaes tonding $187,915.32 for which 24-Hom

Notices had not been filed. The Committee explained to RAD that one of the questioned independent
expenditures totaling $29,522.30 was a residual payment for an estimated expenditure that was previously
disclosed. herefore, RAD did not include the expenditare in the referral.
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MUR 6451(MoveOn.Org) 5
Factual and Legal Analysis

Electronic Submission in response to the RFAI and acknowledged that it had failed to file
two 24-Hour Notices for the eight independent expenditures disclosed on the 2008 30-
day Post-General report. The Submission stated that the Committee did not realize that

.the notices had not been filed until it received the RFAI. Again, the Committee provided

its data file to demonstrate that one of the notices was prepared for filing, but had not
been filed. In its respomse to the referral notification, the Commitine acknowledges that it
omifted a disbursement far $5,800 made to Hotjob.com in axe of the proprcad 24-Henr
Naticos. IHowever, it did not specifioally addzess its failuee ta file the 24-Hour Natices.
Instead, as previously noted, it generally referenced either human or computer error
related to its failure to file the notices.

C. Analysis

The Committee is responsible for assuring that mmces are filed, not merely
prepared. See2 U.S.C. § 434(g)(1)(2) (a committee making an independent expenditure
“shall file” a report describing the expenditure) (emphasis added). The Committee
violated the Act when it failed to file four 48-Hour Notices of independent expenditures
totaling $557,082.36 and when it failed to file two 24-Hour Notices of independent
expondizores totalirg $158,393.02.

In its response, the Ceenmittee states that the fuiluce to file the notinos was
inadvertent and that each specific failure may have been the result of either human or

.computererror. Response at 3. Portions of the response appear to acknowledge that the

Committee’s assistant treasurer simply made mistakes during the filing process ("failure
to properly upload these four reports was inadvertent and possibly caused by technical

problems in using the Commission's software") (emphasis added), but elsewhere in the
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MUR 6451(MoveOn.Org) 6
Factual and Legal Analysis

response, the Respondents appear to allege problems with the FEC intake process (i.e.
"the FEC software submitted data from an earlier 48-hour filing from May 2008 rather
than the data prepared for the September 10th filing" and “although it appears that the

' four reports were timely prepared and queued for filing, it appears as though three reports

did not successfully upload with your office”). Response at 24,

If the filing Taiture resulted from hummn error by tire Commzaictee’s staff, this error
would not exaoee the violatien. Fmﬂm.-it does not sppear that Ceneprlission wansputier
issues prevented the Cammittoe from timely filing the required 48-Huwr anid 24-Hour
Notices, or that an FEC software failure caused the Coinmittee to incorrectly file a
previously-filed notice. Instead, for the following reasons, it appears that the Committee
simply failed to file the required notices, and in the case of the previously-filed notice,

'ﬁledthewrongreportinerror.

First, MoveOn.org is a very experienced political committee with a long history
of filing these types of reports. MoveOn.org registered with the Commission in 1999 and
has filed disclosure reports with the Commission for almost 11 years. In the Committee’s

resporise to the referrat notification, the assistant treasurer claims over 20 years

experienek in filing Commiseion reports, whiich wonld include woek on belwlf of this
Comumittae and for other political coromniftas. Response at2. Further, during the
election cycle in question, the Committee successfully filed over fifty 48-Hour and 24-
Haur Notices, and far each of the notices, the Committee received a confirmation receipt
indicating successful filing.

In addition, there is no information suggesting that MoveOn.org experienced
filing difficulties that would have prompted the Committee to contact the Commission
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Factual and Legal Analysis

seeking assistance to resolve those difficulties. In fact, according to the Commission’s
Electronic Filing Office, which keeps detailed logs of all requests for technical support,
the Committee’s assistant treasurer contacts the Commission regularly, and on July 15,
2008, before MoveOn.org’s required notices were due, the assistant treasurer contacted
the Commission regarding an unrelated report for a different committee because he had
not received confinnation that the report was filed. However, the Commission received

no otice flon the Respondexts thas they wewe having difficulty filing tHe noticos in

queation in this mattar, or that tihe Canmiitea had nnt raneived confirmagions for requised

notices that it believed had been filed. In addition, the Electronic Filing Office recaived
no reports of difficulty with filing reports or notices from any committee at the time that
the Respondents were required to file the notices.

With regard to the 48-Hour Notice that Respondents claim was filed with
incorrect information, the Electronic Filing Office indicates that the software would not
have substituted incorrect or outdated information into the form. Each time a political

committee determines that it is appropriate to file a notice or report, the filer accesses a

_form on the FECFILE software. That form is empty until the filer inputs the information.

The filer prupmres she recmired netize or report mnd sawes it to the nommittee’s dainbas.
When it is tiae to electronically file, the filer accesaes the repert ar notice amd uplnads it
to the Commission. Given these facts, it is likely that the assistant treasnrer in thia matter
accessed and uploaded the wrong report.

Finally, during conversations with RAD in responses to the RFAISs, the
Committec acknowledged that although it prepared the notices, they were not filed with
the Commission. Referral at 2. None of the submissions made in response to the RFAIs
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alleges an agency computer error. While the Committee’s response to the referral
notification questions whether the failure was due to human or possibly computer error, it
is reasonable to expect that the Respondents would have explicitly raised any such issues
at the time they were first advised of the missing reports.

Because the Committee failed to file the notices with the Commission, the
Commission found reason to believe that MoveOn.org and Wes Boyd, in his official

capacity as treasurer, violated 2 U.S.C. § 434(g) and 11 C.F.R. § 104.4(b) azal (c).
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Attorney

MUR 6451 (MoveOn.arg and Wes Boyd, in his official capacity
as treasurer)

Pre-Probable Cause Conciliation Agreement

ACTIONS RECOMMENDED

(1) Accept the signed conciliation agreement; (2) approve the appropriate letters;
and (3) close the file.

DISCUSSION

Attached is a conciliation agreement signed by counsel on behalf of MoveOn.Org
and Wes Boyd, in his official capacity as treasurer, (the “Committee” or “Respondents™).
The agreement would settle violations of 2 U.S.C. § 434(g) and 11 C.F.R. § 104.4(b) and
(c) stemming from the Committee’s failure to file four 48-Hour Notices of independent
expenditures totaling $557,082.36 and two 24-Hour Notices of independent expenditures
totaling $158,393.02.
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MUR 6451 (MoveOn.Org)
Memorandum to the Commission 2

| The agreement recites the
pertinent facts of this matter and contains admissions to violations of the Act and the
Commission’s regulitions, as well as an agreement to cease and desist from further
violations. | |

| the agreement also includes several
contentions at page three, paragraph IV.7. Respondents contend that the failure to file the
missing notices was the result of an inadvertent administrative or technical error, and that
the Comnittee did not know that the nofices were not filed with the Commission unti it
received Requests for Additional Ieformation (“RFAIs™) frons the Commission’s Reports
Analysis Divisian (“RAD”). Fiuthes, Respondents contend that some of the notices were
not uploaded to the Commission, ven thongh the Gommittee had prepared electronic
submissions using FECfile software, and that one 48-Hour Notice was uploaded but that
it contained inaccurate data, specifically, information from a previously filed notice.’
Finally, Respondents maintain in their contention language that prior to and after the
notices in question, they have successfully and timely filed 24- and 48-Hour Notices of
independent expenditures, and that in response to the Commmission’s enforcement action,
have instituted procedures to ensure that notices are timely flled with the Cominission.

| Therefore, we recommend that the Commission accept the signed
conciliation agreement, approve the appropriate letters, and close the file.

RECOMMENDATIONS
1. Accept the signed conciliation agreement;
2. Approve the appropriate letters; and
3. Close the file.

! As noted in the First General Counsel's Report, dated February 18, 2010, after receiving RFAIs
regarding the missing notices, the Respondents submitted to the Commission the electronically-prepared,
but unfiled, notices. See FGCR at pp. 4 and 5.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)
MoveOn.org and Wes Boyd, in his ) MUR 6451
official capacity as treasurer )
CERTIFICATION

I, Shawn Woodhead Werth, Secretary and Clerk of the Federal Election
Commission, do hereby certify that on July 14, 2011, the Commission decided
by a vote of 6-0 to take the following actions in MUR 6451:

1. Accept the signed conciliation agreement, as recommended in the
Genvral Counsel’s Memorandum dated July 1, 2011.

2. Approve the appropriste letters.
3. Close the file.
Commissioners Bauerly, Hunter, McGahn II, Petersen, Walther, and

Weintraub voted affirmatively for the decision.

Attest:
% H, 211 Shain) 0 fhad
U Date * Shawn Woodhead Werth

Secretary and Clerk of the Commission
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