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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of ) 
) 

Kelly for Congress and Kristen L. Smith, ) MUR 6392 
as Treasurer (Case Closure EPS) ) 

CERTIFICATION 

RECti'ftU 
FEDERAL ELECTION 

COMMISSION 

2011 JUL I It PH ~: 16 

CELA 

I, Shawn Woodhead Werth, Secretary and Clerk of the Federal Election 

Commission, do hereby certify that on July 14, 2011, the Commission decided 

by a vote of 6-0 to dismiss MUR 6392, close the file, and approve the 

appropriate letters, as recommended in the General Counsel's Report dated 

June 30, 2011. 

Commissioners Bauerly, Hunter, McGahn II, Petersen, Walther, and 

Weintraub voted affirmatively for the decision. 

Attest: 
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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20461 

VIA CERTIFIED MAIL JUL 2 0 2011 
RETURN RECEIPT REQUESTED 

Roger Dale Salzgeber 
I 

Tucson, AZ 85741 

RE: MUR6392 

Dear Mr. Salzgeber: 

The Federal Election Commission reviewed the allegations in your complaint received on 
October 13, 2010. On July 14, 2011, based upon the information provided in the complaint, and 
information provided by the respondent, the Commission decided to dismiss the complaint and 
close its file in this muter. Aco.ordiJJgly, the Cemnul!loion closed its file in this mattar oo July 14, 
2011. 

DociiiDellts related to the case will be placed on the public J:eCOrd within 30 day9.. See 
Statement of Policy Regarding Disclosure of Closed Enforcement and Related -Files, 68 Fed. 
Reg. 70,426 (Dec. 18, 2003). A copy of the dispositive General Counsel's Report is enclosed for 
your infonnation. The Federal Election Campaign Act of 1971, as amended, allows a 
complainant to seek judicial review of the Commission's dismissal of this action. See 2 U.S.C. 
§ 437g (aXB). . 

BY: 

Enclosure 
General Counsel's Report 

Siacore1y, 

Christopher Hughey 
Acting General Counsel 

Supervisory Attorney 
Complaints Examination and 

Legal Administration 



FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

Elliot S. Berke 
Partner & Co-Chair of Political Law Group 
McGuire Woods LLP 
2001 K Street, N.W., Suite 400 
Washington, DC 20006-1040 

Dear Mr. Berke: 

JUL 20 2011 . 

RE:MUR6392 
Kelly for Congress and Kristen L. Smith. as 
Treasurer 

On October 15,2010, the Federal Election Commission notified your clients, Kelly for 
Congress ("Committee") and Kristen L. Smith, as treasurer, of a complaint alleging violations of 
certain sections of the Federal Election Campaign Act of 1971, as amended. On July 14,2011, 
based upon the infoiiDIIti.on contained in the oomplaint, and information providod by you the 
CoiDIIIissi~:~a. deciDed to dismi• the comp)Bint and alosal its :iile in this -.atll:r. Accomiagly, the 
Commission closed its fila in this mattOr on July 14, 2011. 

Documents relatat to the case will be placed on the public record within 30 days. See 
Statement ofPolicy Regardina Disclosure of Closed Enforcement and Related Files, 68 Fed. 
Reg. 70,426 (Dec. 18, 2003). A copy of the dispositive General Counsel's Report is enclosed for 
your information. 

If you have uy questions, please contact Frankie D. Hmnptoa, the paralegal assigned to 
this matter, at (202) 694-1650. 

Enclosure 
General Counsel's Report 

Sincerely, 

Christopher Hughey 
Acting General Counsel 

~~ 1-j,.J,tjA/ 
BY: JeffS. Jorciall 

Supervisory Attomey 
Complaints Examination and 

Legal Ad!iunistratiob 
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RECEIVED 
fEDERAL ELECTION 

COMMISSION 
BEFORE THE FEDERAL ELECTION COMMISSION lei. 

ZOII '3i4LI AH 8:32 

In the Matter of ~DISMISSAL AND CASECELA 
MUR6392. ) CLOSURE UNDBR THE 
KElLY FOR CONGRESS AND 

.KRISTEN L. SMITH, AS TREASURER 
) ENfORCEMENT PRIORITY 
)SYSTEM 
) 

GENERAL COUNSEL'S REPQRT 

Under the Enforcement Priarity Systlm f'BPS''· die COIIIIDissiDn uses formal. 

scoring aiteria to allocab: its aowr.u and decide wb.idt _. to pursue. 'Ihese :aiteria 

include. but am DDt limit&d to, an assessmeat of (1) the r,ravity of the alleged violation, 

both with respect to the type of activity and dle amount in violation. (2) the apparent 

impact the a1legecl violation may have had on the electoral process, (3) the legal 

complexity of issues raised in the case, (4) recent trends in potential violations of tbe 

Federal Election Campaign Act of 1971~ as amended f'Act''· and (S) development of the 

law with respect to certain subject matters. It is the Commission's policy that pu.muing 

low-rated matters, co~pad to ather higher-rated matters on the Enforcement docket, 

wanents the excxise of its prusecutorial dismeticn to dismiss ICltaia cues. 11rc Office CJf 

Gelanl o-w bal sccad MUR 6392 u alow-.a.l ..nr:r ••Ill hill• also det ied that 

it should not bo rcfcuecl to die: Altc:rn..ativc D&puce Rcsolutiou. om.~ 1bUi Office 

thaefme recommends that the Commission exea:ise its prasectltorial discretion to dismiss -MUR6392. 

In Ibis matter, the complaint alleges that Kelly for Congress and Kristen L. Smith, 

in her official capacity as treasurer ("Committee"), violaral the Act and Commission 

regulations by failing to include the appropriate disclaimers in certain campaign 

advertisements. Kelly for Congress is rhe authorized committee of Jesse Kelly, who wu a 
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Dismissal and Cue Cosure Under EPS 
Oemftl Ccvlmel's Repen- MUR 6312 
Pap2 

candidate in the 2010 election for the U.S. House ofRepxaentatives for the 8th 

Congressional District of Arizona. Attached to the complaint is a photograph of what 

appean to be a campaign sip that states, •'Giffoals1 Cut $500 Binion from Your 

Medicare" and includes a disclaimer at the bottom stating •rpmd for by Kelly for 

Congress.• Because the disclair..er is not enelesed in a printed box, rhe r.omplaint alleges 

that the Callllllitteu viotllal 11 C.P.R. I 110.11 (-c)(2)(ii). 1 

Tbe Commibe's respgue atbowiDclgeE that the discllaimers in some of its 

campaign sips were not =acloaed in a printed box. However, the Cammillee mllintaina 

that these omissions were uninteRtional. Acconling to the Committee, once it became 

aware of the problem. it took .. immediate com:ctive action" by instructing volunteers to 

either draw a .. sufficiont box" around disclaimers in signs that did not comply with section 

110.11(c)(2)(ii) or remove such signs aud replace them with ones that complied with the 

13 

14 

Commission's disclaima' requirement. Fiaally, the Committee includes a photograph of 

what it describes as an example of one of the corrected signs, in which the disclaimer is 

lS cnclmed within a prifttecl box. 

16 Pblilical cvunittee ateriats tbll mquiia diaclllimers include, inter dlia, campilig!l 

17 sips, •• 2 U.S.C.§44lti{a) tlld 11 C.P.R. §§100.26 and llO.ll(a); 1ee also MUR 6329 

18 (Michael Grim&u), General Counsel's Rqxnt at 2. Under 2 U.S.C. 1441d(c)(2) and 

Repraealative Gabrielle Gillf'onls was Mr. Kelly's paaal election oppo..U. 

2 1be eoq»laiDt dclcrila the diaclaiua:r aa baviac bra· t1(XId in ""tilly priat.'' altboup is dOI8 aot 
allege that tbe print size conatiluta a violalion ofdle Ad. Ulllcr 2 U.S.C.f44ld(cXI) aad II C.P.R. 
l110.11(c)(2Xi). a c6sclaimer -must be of sufficieat type lize ID be clearly radab1e by tbe redpieDt of the 
comnumicalioa." 1be Commiuion establilbed a life bllbor of 12-poiDt type size for dilclaimen iD sips 
and odlet priiDd c:a......u:.rioa rbd 110110 1arpr lhlm 24 mea.. by 36 ildaJ. 11 c.P.R. 
ll10.ll(c)(2)(i). Wbile lbe exact climeaaioaa ofihe Commiale"saip ue not included iD the complaild or 
n:sponac. w baw 1m iDfarnladaD 1D a,_ IIIII ir illarpr tba.'ll41.ncaba by 3fi iDches. GlVIIllhat lhe type 
face af the disclaimer is ill What ~p~e~~~~ID-bc 12-point type size or a typ: size close ID it. tile disclaimer 
appem to be of suffiCient type size ID be cleuly ICidablc:. 
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Dismissal aDd Case Closure Under EPS 
Oencral Couasel's Report- MtJR 63J1 
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11 C.P.R. §110.11(c)(2)(ii), a disclaimer for a printed communication must be contained 

in a printed box set apart from the other contents of the communication. 

It appears that the campaign advcttiscments at issue contained sufficient identifying 

information to pmvent the public from being misled as to who paid for them, and the 

violations of2 U.S.C.§441d(c)(2) and 11 C.F.~. § 110.11(c)(2)(ii) appear to be technical 

in natua. Furthermore, the Committee acknowledpd that its disclaimers did not Clllllply 

with the applicable statutory and regulntory raquircunents, ami bas tu.a remedi.olldien to 

corm.'"l the deficiencies. AacardiDgly, under BPS, the Otr~Ce Of Geaeral Cousel has 

scored MUR 6392. as a low- rated matter and, therefore, in furtherance of the Commissiods 

priorities, the Office of General Counsel believes that the Commission should exercise its 

prosecutorial discretion and dismiss this matter. See Heclckr "· C~~t~My. 470 U.S. 821 

12 (198S). 

13 llECOl\IMENDATIONS 

14 The Office of General Counsel reconuncnds that the Commission dismiss 

lS MUR 6392, close the file, and approve the appropriate letters. 
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BY: 

Christopher Hughey 
.Adiaa Generli1 c~ 

Special Counsel 
Complaints Examination 
&. Legal Administration 
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